
PROPERTY TAX INCENTIVE APPLICATION FOR 

ENCLAVE DEVELOPMENT 

(Jim Gilmour) 

 

SUGGESTED MOTION:  
Move to participate in the request for a Tax Increment Finance (TIF) District in the City of Fargo 
submitted by Enclave Development for housing and commercial redevelopment located at 2301 
University Drive South for up to a 15-year period.  

 

OR  

 

Move to NOT participate in the request for a Tax Increment Finance (TIF) District in the City of 
Fargo submitted by Enclave Development for housing and commercial redevelopment located 
at 2301 University Drive South for up to a 15-year period.  
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DEVELOPER AGREEMENT 

THIS AGREEMENT is dated as of ______________, 2022; is by and between the City 
of Fargo, North Dakota, and Craig Enclave OG, LLC, a North Dakota Limited Liability 
Company; and provides as follows: 

ARTICLE I 
 

Definitions 

Section 1.1. Definitions.  As used in this Agreement, the following terms have 
the following respective meanings: 

"Agreement" means this Developer Agreement, as the same may be amended. 

"Available Tax Increments" means the Developer Tax Increments minus the reasonable 
and not theretofore reimbursed actual expenses incurred by the City in establishing and 
maintaining the TIF District, in preparing and implementing this Agreement, and in general in 
administering the TIF District and this Agreement and any supplements hereto and in 
participating in the actions or transactions contemplated thereby and hereby.   

"Certificate of Completion" means a certification in the form of the certificate attached 
hereto as Exhibit F and hereby made a part of this Agreement, provided to the Developer 
pursuant to Section 4.4 of this Agreement. 

"City" means the City of Fargo, North Dakota. 

"Closing Date" means the date Developer closes with its institutional lender on its 
financing of the Minimum Improvements. 

"Condemnation Award" means the amount remaining from an award to the Developer for 
the acquisition of title to and possession of the Development Property, or any material part 
thereof, after deducting all expenses (including fees and disbursements of counsel) incurred in 
the collection of such award. 

"County" means the County of Cass, North Dakota. 

“Capitalized Interest” means the portion of the principal amount of the Tax Increment 
Note that represents the sum of the products of the various eligible expenses initially borne by 
Developer and the City that will be reimbursed by the Tax Increment Note multiplied by an 
interest rate of Three and One-half Percent (3-1/2%) per annum, simple interest, multiplied by 
the number of years, or fraction thereof, between the date such expense was incurred to the date 
of the Tax Increment Note.   
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"Developer" means GROVE ENCLAVE LLC, a North Dakota limited liability company 
or permitted successors or assigns. 

"Developer Tax Increments" means the portion of Developer's Taxes which constitutes 
Tax Increments, or the portion of Tax Increments derived from Developer's Taxes. 

"Developer's Taxes" means taxes paid with respect to the portions of the Development 
Property and Improvements completed by the Developer for the fifteenth (15th) Tax Year and 
earlier Tax Years.  Taxes for the sixteenth (16th) year following the first Tax Year, or for any 
subsequent year, are not included as Developer’s Taxes. 

"Development Costs" means those costs incurred and to be incurred by or on behalf of 
the Developer in acquiring the Development Property, in completing the Improvements and in 
financing those undertakings (including all interest charges on borrowed funds.   

"Development Plan" means the Developer's development plan for the Development 
Property approved by the City on December 27, 2021, including all exhibits thereto, as the same 
may be amended from time to time.   

"Development Property" means the real property described in Exhibit A to this 
Agreement. 

“Effective Date” means the date this Agreement is actually executed and delivered. 

"Environmental Laws" means the Comprehensive Environmental Response, 
Compensation and Liability Act, 42 U.S.C. sec. 96.01 et seq., the Resource Conservation and 
Recovery Act, 42 U.S.C. sec. 69.01 et seq., the Hazardous Materials Transportation Act, 49 
U.S.C. sec. 1802 et seq., the Toxic Substances Control Act, 15 U.S.C. sec. 2601 et seq., the 
Federal Water Pollution Control Act, 33 U.S.C. sec. 1251 et seq., the Clean Water Act, 33 
U.S.C. sec. 1321 et seq., the Clean Air Act, 42 U.S.C. sec. 7401 et seq., , and any other federal, 
state, county, municipal, local or other statute, law, ordinance or regulation which may relate to 
or deal with human health or the environment, all as may be from time to time amended. 

"Event of Default" means an event of default defined in Section 9.1 of this Agreement. 

"Hazardous Substances" means asbestos, ureaformaldehyde, polychlorinated biphenyls 
("PCBs"), nuclear fuel or material, chemical waste, radioactive material, explosives, known 
carcinogens, petroleum products and by-products and other dangerous, toxic or hazardous 
pollutants, contaminants, chemicals, materials or substances listed or identified in, or regulated 
by, any Environmental Law. 

"Improvements" means the improvements constructed or to be constructed by the 
Developer on the Development Property, including all related landscaping, lighting, parking, and 
other site improvements.  The Improvements may exceed, but shall not be less than, the 
Minimum Improvements, as provided in Section 4.1 
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"Maturity Date" means the date that is three (3) years from the Payment Date for the 
fifteenth Tax Year following the date of the issuance of the Tax Increment Note.  

"Minimum Improvements" means the improvements contemplated by and in accordance 
with this Agreement and generally described in Section 4.1.   

"Mortgage" means any mortgage or security agreement in which the Developer has 
granted a Mortgage or other security interest in the Development Property, or any portion or 
parcel thereof, or any improvements constructed thereon, and which is a permitted encumbrance 
pursuant to the provisions of Article VII; the term "Mortgage" shall specifically include, but 
shall not be limited to, leases or sale-leaseback arrangements which provide financing for the 
acquisition of the Development Property, or the construction of the Minimum Improvements. 

"Net Proceeds" means any proceeds paid by an insurer to the Developer or City under a 
policy or policies of insurance required to be provided and maintained by the Developer pursuant 
to Article V of this Agreement and remaining after deducting all expenses (including fees and 
disbursements of counsel) incurred in the collection of such proceeds. 

"Party" means either the Developer or City. 

"Parties" mean the Developer and City. 

 "Project" means the project of improvements in and adjacent to the TIF District 
contemplated in the Development Plan. 

"Specified Event of Default" means an Event of Default for which the City may withhold 
payment on the Tax Increment Note.  Such Event of Default consists of a default of the 
Developer after the issuance of the Tax Increment Note in the Developer's ongoing covenants set 
forth in Sections 8.1, and 8.2.   

"Tax Increment Note" means the City's Tax Increment Revenue Note in the initial 
principal amount of $1,400,000 or in a lesser initial principal amount that represents 
reimbursement of eligible costs paid by the Developer as described in this agreement, plus 
Capitalized Interest at 3-1/2% per annum, the form of which is attached as Exhibit C to this 
Agreement, issued when conditions set forth in Section 3.3 are met.   

"Tax Increments" means those tax increments which the City shall be entitled to receive 
and retain, and which the City shall have actually received from Cass County, from time to time 
from the TIF District pursuant to the Urban Renewal Law. 

“Tax Year” is one of a maximum of fifteen (15) successive calendar years, with the first 
year being the year that, pursuant to this Agreement, the Tax Increment Note is issued and with 
the subsequent years being the fourteen (14) subsequent calendar years.  The fifteenth (15th) Tax 
Year, therefore, is the fourteenth (14th) calendar year following the first said year.       
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"Urban Renewal Law" means the North Dakota Urban Renewal Law, that is, North 
Dakota Century Code, Chapter 40-58, as the same may be amended. 

"TIF District" means the area identified as the “District,” or “District 2021-03” under the 
City's   Development Plan approved by the Board of City Commissioners of the City of Fargo on 
December 27, 2021, as the same may be amended.  

"Unavoidable Delays" means any delay outside the control of the Party claiming its 
occurrence which is the direct result of strikes; other labor troubles; unusually severe or 
prolonged bad weather; unavailability of materials; Acts of God; fire or other casualty to the 
Improvements; remediation of contaminants, pollutants or hazardous substances; unforeseen soil 
conditions, hazardous materials or concealed conditions; litigation (including without limitation 
bankruptcy proceedings); or the direct result of the COVID-19 epidemic or other virus-related 
epidemic and which directly results in delays; or acts of any federal, state or local governmental 
unit, including epidemic-related government lockdowns, which directly result in delays. 
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ARTICLE II 
 

Representations, Warranties and Covenants 

Section 2.1. Representations, Warranties and Covenants by City.  The City 
represents and warrants that: 

(a) The City has received the approval of its Board of City Commissioners to enter 
into and perform its obligations under this Agreement. 

(b) The City herein makes no representation or warranty, either express or implied, as 
to the Development Property or its condition or the soil conditions thereon or that the 
Development Property shall be suitable for the Developer's purposes or needs.   

Section 2.2. Representations, Warranties and Covenants by Developer.  The 
Developer represents and warrants that: 

(a) The Developer is a limited liability company duly organized and in good standing 
under the laws of the State of North Dakota, is not in violation of any provisions of its agreement 
or the laws of the State of North Dakota and is authorized to enter into and perform its 
obligations under this Agreement. 

(b) The execution and delivery of this Agreement, the consummation of the 
transactions contemplated hereby and the fulfillment of or compliance with the terms and 
conditions of this Agreement are not prevented or limited by and will not conflict with or result 
in a breach of any provision or requirement applicable to the Developer or of any provision of 
any evidence of indebtedness, agreement or instrument of whatever nature to which the 
Developer is now a party or by which it is bound. 

(c) The Developer, with respect to its construction, operation and maintenance of the 
Improvements upon the Development Property, will cause the same to occur in accordance in all 
material respects with this Agreement and all local, state and federal laws and regulations 
(including without limitation environmental, zoning, building code and public health laws and 
regulations and including any relocation requirements under local, state or federal law). 

(d) The Developer has received no notice or communication from any local, state or 
federal official or body that any activities of the Developer respecting the Development Property 
contemplated by this Agreement, including the construction of the Improvements on the 
Development Property, may be or will be in violation of any law or regulation. 

(e) The Developer will use its reasonable efforts to obtain, in a timely manner, all 
required permits, licenses and approvals, and to meet, in a timely manner, all requirements of all 
applicable local, state and federal laws and regulations which must be obtained or met before the 
Improvements may be lawfully constructed and completed. 
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(f) To the best knowledge and belief of the Developer, the construction of the 
Improvements on the Development Property within the reasonably foreseeable future is 
conditioned on the assistance and benefit to the Developer provided for in this Agreement.  The 
Developer would not undertake the Project without the financing provided by the City pursuant 
to this Agreement. 

(g) The Developer represents and covenants that throughout the term of this 
Agreement that the tax increment assistance provided under this Agreement will be used by the 
Developer solely to finance those costs which are eligible costs for reimbursement of a project as 
defined in the Urban Renewal Law.  This provision does not apply to those costs that are initially 
borne by the City and reimbursed to the City by Developer as provided in Section 3.3 of this 
Agreement.   

(h) The Developer will cooperate fully with the City with respect to any litigation 
commenced by third parties or by the City or both against third parties with respect to the 
Project. 

(i) The Developer will cooperate fully with the City in resolution of any traffic, 
parking, trash removal or public safety problems which may arise in connection with the 
construction and operation of the Project. 

(j) The Developer has not received any notice from any local, state or federal official 
that the activities of the Developer with respect to the Project may or will be in violation of any 
Environmental Law or regulation, and the Developer, without any duty of inquiry, is not aware 
of any state or federal claim filed or planned to be filed by any party relating to any violation of 
any Environmental Law. 

(k) The Developer understands that the City will or may subsidize or encourage the 
development of other properties in the City, including properties that compete with the 
Development Property and Improvements, and that such subsidies or encouragements may be 
more favorable than the terms of this Agreement, and that the City has not represented that 
development of the Development Property will be favored over the development of other 
properties. 

(l) The Developer will spend enough in construction of the Minimum Improvements, 
when combined with the value of the Development Property, to generate an estimated minimum 
market value of $____________________. 

(m) The Developer expects that, barring Unavoidable Delays, the Project will be 
substantially completed by December 31, 2024. 

(n) As of the Closing Date, the Developer shall have binding arrangements for all the 
equity and loan financing necessary to complete the Minimum Improvements.  
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(o)  As of the Closing Date, the Developer shall have submitted to the City 
Construction Plans consistent with the Improvements as described in Section 4.1.   

(p) As of the Closing Date, the City shall be satisfied in its reasonable judgment that 
the Developer has firm arrangements for financing construction or acquisition of the Project in 
an amount sufficient, together with equity commitments, to complete the Project in conformance 
with such Construction Plans, or the City shall receive such other evidence of financial ability as 
in the reasonable judgment of the City is required. 

(q) As of the Closing Date, the Developer shall have obtained an opinion from its 
independent legal counsel that this Agreement is in accordance with North Dakota state law, 
including the provisions of N.D.C.C. Chapter 40-58, and is a binding and enforceable agreement. 

(r) As of the Effective Date, the Developer has marketable record title to Developer’s 
Property free and clear of any encumbrances or lienholders except as provided in Article VII of 
this Agreement or, to the extent Developer does not have marketable record title, Developer has 
obtained from the person, firm or entity having such title an agreement [hereinafter referred to as 
an “Agency Agreement”] authorizing Developer to develop Developer’s Property as 
contemplated by this agreement and authorizing Developer to enter into this Agreement, said 
Agency Agreement to be in a form approved by the City. 
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ARTICLE III 
 

Completion of Improvements; Reimbursement 
of Certain Costs 

Section 3.1. Completion of Improvements by Developer.  Subject to Unavoidable 
Delays as provided in Section 4.2, below, the Developer shall have substantially 
completed the Improvements by December 31, 2024.  The Developer's use of the 
Development Property shall be subject to (a) all of the conditions, covenants, restrictions 
and limitations imposed by this Agreement and also to (b) building and zoning laws and 
ordinances and all other local, state and federal laws and regulations. 

Section 3.2. Intentionally Left Blank. 

Section 3.3. Reimbursement by City of Certain Costs; Terms of Tax Increment 
Note.  The Developer hereby represents to the City that the Developer has incurred and 
paid and will incur and pay significant Development Costs.  The reimbursements that 
establish the principal balance of the Tax Increment Note whose principal and interest are 
payable to the Developer shall be as follows.  The City hereby agrees to defray a portion 
of the Development Costs up to $1,450,000, as follows:   

1. Demolition & Site Cleanup                  $ 1,300,000 

2. Public Works Improvements          $   100,000  

3. Advance administrative Costs (Fees)          $ 50,000 

Total           $ 1,450,000           

For purposes of the above-described Development Costs, eligible costs for Demolition and Site 

Cleanup shall include, without limitation, soil and foundation corrections, soil remediation, 

building/basement removal, levee shoring, asbestos removal, engineering and other consultant 

fees, topographic, soil excavation and site fill, including reasonable fees and overhead charges 

and eligible costs for Public Works Improvements shall include, without limitation, storm water 

infrastructure/detention, grading, gate valve removal, sidewalk and curb, street work and utilities, 

including reasonable consultants’ costs and fees and including reasonable overhead charges.  The 

demolition and site clearing and public works improvement costs may be transferred between 

categories so long as the total costs do not exceed $1,450,000 (including the stated administrative 

fee).  The advance administrative fee, set forth above, will be paid by Developer to the City at 

the time of issuance of the Tax Increment Note.   In addition, an annual administrative fee equal 
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to five percent (5%) of the annual increment received from the County Auditor shall be retained 

by the City prior to remittance to developer of said increment as payment on the TIF Renewal 

Note.   

If there is a category of expense that is deemed ineligible under the Urban Renewal Law, but 

there are additional eligible expenses not otherwise reimbursed under this Agreement, then such 

otherwise non-reimbursed, but eligible, expenses may be recognized as an eligible expense under 

this Agreement.  In addition to the foregoing costs, Developer shall be entitled to reimbursement 

over and above the foregoing eligible expenses an agreed upon interest rate of Three and One-

half Percent (3.50%) Per Annum to be paid to Developer under the Tax Increment Note.  All of 

the said costs, and interest, meet the representation set forth at Section 2.2(g) by issuing the Tax 

Increment Note, substantially in the form of Exhibit C to this Agreement, subject to the 

following conditions: 

(a) There shall be one (1) Tax Increment Note.  The principal amount of the Tax 
Increment Note shall be determined by adding the $1,450,000 (or so much thereof as shall be 
demonstrated as set forth in Section 3.3(d)) plus a sum equal to Capitalized Interest.     The Tax 
Increment Note shall provide for payments to be made by the City to Developer of Developer’s 
Tax Increment received by the City from the County for the Project for the first Tax Year and for 
each of fourteen (14) subsequent Tax Years, with payments to be made annually on the Payment 
Dates, it being further provided that Available Tax Increment exists pertaining to the fifteenth 
(15th) or earlier Tax Years    .(b)  The Tax Increment Note shall be delivered only if no Event of 
Default shall have occurred and be at the time continuing.  

(c)  This subsection intentionally left blank. 

(d)  If the conditions set forth in this Section are met, the Tax Increment Note shall be 

dated, issued and delivered when the Certificate of Completion has been delivered and when the 

Developer shall have demonstrated in writing to the reasonable satisfaction of the City that the 

Developer has incurred and paid eligible costs of the Improvements to be borne by Developer 

which will not be otherwise reimbursed or paid hereunder.  Demonstration of eligible costs of 

Improvements up to the maximum amount of the Tax Increment Note shall be made pursuant to 

one or more certifications in form and substance satisfactory to the City that all or a portion of 

the costs of the Improvements have been incurred, together with evidence satisfactory to the City 



Page 10 

 

 Development Agreement_clean v2_Grove Enclave LLC_Kmart project_12-21-2021.docx 

of the nature and amount of the costs of the Improvements and of the costs incurred by the 

Developer.  Each certification shall demonstrate the specific purpose and amount of the costs of 

the Improvements and their compliance with the representation set forth at Section 2.2(g).  The 

City's determination of a cost's compliance with the representation set forth at Section 2.2(g) 

shall, if based on the advice of its city attorney after consultation with the Developer or its 

counsel, be conclusive.  The delivery of the Tax Increment Note itself constitutes reimbursement 

of expenditures in an amount equal to the principal amount of the Tax Increment Note; there are 

no monetary proceeds received by Developer upon delivery of the Tax Increment Note.   

(e) Subject to the provisions of the Tax Increment Note, the principal of and interest 

on the Tax Increment Note shall in the aggregate be payable on May 15th following the date of 

issuance of the Tax Increment Note and on May 15th of each year thereafter until the Maturity 

Date, said May 15th dates being referred to herein as the “Payment Date” or collectively as the 

“Payment Dates”. The first payment on the Tax Increment Note, to become due and payable on 

the first Payment Date, shall be limited to all the Available Tax Increments received to said date 

by the City on the Project.  For all payments after said first payment on the Tax Increment Note, 

the amounts payable on the Tax Increment Note on each Payment Date shall be limited to the 

Available Tax Increments received by the City since the the prior year’s Payment Date.  All 

payments made on the Tax Increment Note shall be applied first to pay accrued and unpaid 

interest on the Tax Increment Note and second toward payment of principal.  To the extent that 

the Available Tax Increments are insufficient, through the Maturity Date, to pay all accrued and 

unpaid interest on and the principal of the Tax Increment Note, said unpaid amounts shall then 

cease to be any debt or obligation of the City or of the City whatsoever. 

(f)  The unpaid principal of the Tax Increment Note shall bear interest at Three and One-

half Percent (3.50%) per annum from the date of issuance, compounded annually.  Interest shall 

be computed on the basis of a 360-day year consisting of 12 months of 30 days each. 

(g)  The City expresses no opinion in particular as to whether, or not, the interest income 

from any such TIF Revenue Note is exempt from federal income taxation, but it is assumed that 

the Tax Increment Note will be a "taxable" obligation. 
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(h)  The Tax Increment Note shall be a special and limited revenue obligation of the City 

and not a general obligation of the City, and only Available Tax Increments received by the City 

shall be used to pay the principal of and interest on the Tax Increment Note.  [Note:  See 

definition of “Available Tax Increments”, above.] 

(i)  The Tax Increment Note shall be governed by and payable pursuant to the additional 

terms thereof, as set forth in Exhibit C.  In the event of any conflict between the terms of the Tax 

Increment Note and the terms of this Section 3.3, the terms of the Tax Increment Note shall 

govern.  No payments will be made on the Tax Increment Note during such time as there is a 

Specified Event of Default that has not been cured by the Developer. 

(j)  In connection with the issuance of the Tax Increment Note, and as conditions to such 

issuance, the Developer shall be provided with a Private Placement Memorandum and shall 

execute a receipt in a form acceptable to the City stating that it has relied on its own 

determinations in acquiring the Tax Increment Note and not on representations or information 

provided by the City. 

   (k)  For purposes of this Agreement all project values shall be as valued by the City 

Assessor.  

Section 3.4. Release and Indemnification Covenants. 

(a) The Developer releases the City and the governing body members, officers, 
agents, including independent contractors, consultants and legal counsel, servants and employees 
thereof (hereinafter, for purposes of this Section, collectively the "Indemnified Parties") from, 
covenants and agrees that the Indemnified Parties shall not be liable for, and agrees to indemnify 
and hold harmless the Indemnified Parties against, any loss or damage to property or any injury 
to or death of any person for which a claim is made prior to the issuance of a Certificate of 
Completion and occurring at, about or in connection with the Development Property and/or 
Improvements, or the Developer's undertaking and completion thereof, or resulting from any 
defect therein, except to the extent such loss, damage or death is caused by the negligence or 
other wrongful acts of the Indemnified Parties.  This paragraph (a) shall only apply to claims 
made prior to the issuance of a Certificate of Completion.   

(b) Except for any willful misrepresentation or any willful or wanton misconduct or 
negligence of the Indemnified Parties, the Developer agrees to protect and defend the 
Indemnified Parties, now and forever, and further agrees to hold the aforesaid harmless from any 
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claim, demand, suit, action or other proceeding whatsoever by any person or entity whatsoever 
brought prior to the issuance of a Certificate of Completion and arising or purportedly arising 
from this Agreement, or the transactions contemplated hereby or the acquisition, construction, 
installation, ownership, and operation of the Improvements; provided that this indemnification 
shall not apply to the warranties made or obligations undertaken by the City in this Agreement. 

(c) The Indemnified Parties shall not be liable for any damage or injury to the persons 
or property of the Developer or its officers, agents, servants or employees or any other person 
who may be about the Project due to any act of negligence of any person, other than any act of 
negligence on the part of any such indemnified party or its officers, agents, servants or 
employees. 

(d) All covenants, stipulations, promises, agreements and obligations of the City 
contained herein shall be deemed to be the covenants, stipulations, promises, agreements and 
obligations of the City and not of any governing body member, officer, agent, servant or 
employee of the City. 

(e) This Agreement shall not create nor be construed to create any partnership, joint 
venture, agency, or employment relationship between the Parties. 

Section 3.5. Intentionally left blank. 

Section 3.6. Use of Tax Increments. 

The City receives the Tax Increments generated by the TIF District from the County.  The City 
may use Tax Increments which are not Developer Tax Increments for any purpose permitted by 
law.  Developer Tax Increments shall be used on any date of application for the following 
purposes in the following order of priority:   

(1)  to make payments on the Tax Increment Note; and 

(2) after payment of the Tax Increment Note in full, to pay or reimburse 
redevelopment costs identified by the  City and to pay other eligible expenses for 
other projects that may be approved for the TIF District, from time to time, by the 
governing body of the City. 
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ARTICLE IV         
 

Construction Of Minimum Improvements   

Section 4.1 Construction of Minimum Improvements.  The development shall be  
construction of housing multi-family housing with 80 affordable housing units, 20,000 square 
feet of commercial space, and two new stand-alone restaurant or coffee businesses.  The 
Improvements constructed by the Developer may, and are hereby permitted to and encouraged 
to, exceed in scope, scale and nature the Minimum Improvements.  The Minimum Improvements 
constitute the lowest (or minimum) amount of Improvements which meet the development 
required to be provided hereunder by the Developer.   

Section 4.2 Commencement and Completion of Construction.  Subject to 
Unavoidable Delays, by December 31, 2024, the Developer shall have substantially completed 
the construction of the Minimum Improvements.  

Time lost as a result of Unavoidable Delays shall be added to extend the completion date 
beyond such date, a number of days equal to the number of days lost as a result of Unavoidable 
Delays.   

The Developer agrees for itself, and every successor in interest to the Development 
Property, or any part thereof, that the Developer, and such successors and assigns, shall cause to 
be promptly begun and diligently prosecuted to complete construction of the Minimum 
Improvements thereon, and that such construction shall in any event be commenced and 
completed within the period specified in this Section 4.2.  Until construction of the Minimum 
Improvements has been completed, the Developer shall make reports to the City, in such detail 
and at such times as may reasonably be requested by the City, as to the actual progress of the 
Developer with respect to construction of the Minimum Improvements. 

The Developer agrees that it shall permit designated representatives of the City to enter upon the 
Development Property during the construction of the Minimum Improvements to inspect such 
construction, after reasonable notice to Developer and at City’s risk, to determine compliance 
with this agreement.  This paragraph is not intended to apply to the customary building or code 
inspections by the City. 

   Section 4.3 Certificate of Completion.  Promptly after completion of the Minimum 
Improvements in accordance with the provisions of this Agreement, the City will furnish the 
Developer with a Certificate of Completion, in substantially the form set forth in Exhibit F 
attached hereto.  Such Certificate of Completion shall be a conclusive determination that the 
Developer has fulfilled the obligations of the Developer, and its successors and assigns, to 
construct the Minimum Improvements. 

If the City shall refuse or fail to provide a Certificate of Completion in accordance with 
the provisions of this Section 4.4, the City shall, within twenty (20) days after written request by 
the Developer, provide the Developer with a written statement indicating in adequate detail in 
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what respects the Developer has failed to complete the Minimum Improvements in accordance 
with the provisions of this Agreement, or is otherwise in default under the terms of this 
Agreement, and what measures or acts it will be necessary, in the opinion of the City, for the 
Developer to take or perform in order to obtain such Certificate of Completion. 
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ARTICLE V 
 

Insurance And Condemnation 

Section 5.1. Insurance. 

(a) The Developer will provide and maintain or cause to be maintained at all times 
during the process of constructing the Minimum Improvements and, from time to time at the 
request of the City, furnish the City with proof of payment of premiums on: 

(I) Builder's risk insurance, written on the so-called "Builder's Risk -- 
Completed Value Basis" in an amount equal to one hundred percent (100%) of the 
insurable value of the Minimum Improvements at the date of completion, and with 
coverage available in non-reporting form on the so-called "all risk" form of policy; the 
interest of the City shall be protected in accordance with a clause in form and content 
satisfactory to the City; 

(ii) Comprehensive general liability insurance (including operations, 
contingent liability, operations of subcontractors, completed operations and contractual 
liability insurance) together with an Owner's Contractor's Policy with limits against bodily 
injury and property damage of not less than $500,000 for each occurrence (to accomplish 
the above-required limits, an umbrella excess liability policy may be used); and 

(iii) Worker's compensation insurance, with statutory coverage. 

(b) All insurance required in this Article V shall be taken out and maintained in 
responsible insurance companies selected by the Developer which are authorized under the laws 
of the State to assume the risks covered thereby.  The Developer will deposit upon the request of 
the City, but no more often than annually, with the City a certificate or certificates or binders of 
the respective insurers stating that such insurance is in force and effect.  In lieu of separate policies, 
the Developer may maintain a single policy, or blanket or umbrella policies, or a combination 
thereof, which provide the total coverage required herein, in which event the Developer shall 
deposit with the City a certificate or certificates of the respective insurers as to the amount of 
coverage in force upon the Minimum Improvements. 

Section 5.2. Condemnation.  In the event that title to and possession of the 
Improvements, or any material part thereof, but solely as to the Development Property and 
Improvements which the Developer retains ownership of, shall be taken in condemnation or by 
the exercise of the power of eminent domain by any governmental body or other person (except 
the City) prior to the Maturity Date  the Developer shall, with reasonable promptness after such 
taking, notify the City as to the nature and extent of such taking. 

ARTICLE VI 
 

Intentionally left blank. 
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ARTICLE VII 
 

Mortgage Financing 

Section 7.1. Limitation Upon Encumbrance of Property.  Prior to the completion of 
the Minimum Improvements, as certified by the City, neither the Developer nor any successor in 
interest to the Development Property or any part thereof shall engage in any financing or any 
other transaction creating any mortgage or other encumbrance or lien upon the Development 
Property, whether by express agreement or operation of law, or suffer any encumbrance or lien 
to be made on or attach to the Development Property, other than: 

(a) except for the purpose of securing financing for the Development Property or 
 Minimum Improvements, or all of them; and 

(b) if the City is given notice of such Mortgage in accordance with Sections 7.1 and 
 7.2. 

Section 7.2. Notice of Mortgage.  The Developer shall provide the City with a copy of 
the Mortgage and related note prior to the completion of the Minimum Improvements thereon. 

Section 7.3. Notice of Default; Copy to Mortgagee.  Whenever the City shall deliver 
any notice or demand to the Developer with respect to any breach or default by the Developer in 
its obligations or covenants under this Agreement for which the remedies of Sections 9.3 and 9.4 
are available, the City shall at the same time forward a copy of such notice or demand to each 
holder of any Mortgage at the last address of such holder shown in the records of the City. 

Section 7.4. Mortgagee's Option to Cure Defaults.  After any breach or default 
referred to in Section 7.3, each such holder shall (insofar as the rights of the City are concerned) 
have the right, at its option, to cure or remedy such breach or default (or such breach or default to 
the extent that it relates to the part of the Development Property covered by its mortgage) and to 
add the cost thereof to the Mortgage debt and the lien of its Mortgage; provided, however, that if 
the breach or default is with respect to construction covered by the Mortgage, nothing contained 
in this Section or any other Section of this Agreement shall be deemed to require such holder, 
either before or after foreclosure or action in lieu thereof, to undertake or continue the 
construction or completion of the work covered by the Mortgage (beyond the extent necessary to 
conserve or protect the work or construction already made), provided that any such holder shall 
not devote the Development Property or portion thereof to a use inconsistent with the 
Development Plan or this Agreement without the agreement of the City. 

Section 7.5. City's Option to Cure Default on Mortgage.  In the event that the 
Developer is in default under any Mortgage authorized pursuant to this Article VII, whether or 
not the holder of the Mortgage has given the Developer notice of such default, the Developer 
shall notify the City in writing of: 

(a) the fact of the default; 
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(b) the elements of the default; and 

(c) the actions required to cure the default. 

If the default is an "Event of Default" under such Mortgage, which shall entitle such holder 
thereof to foreclose upon the Development Property covered by the Mortgage or any portion 
thereof, the Developer shall afford the City an opportunity to cure the "Event of Default" to the 
extent consistent with the Mortgage or permitted by the holder of the Mortgage upon request of 
the Developer, which request the Developer hereby covenants to make, within the time for cure 
provided by the Mortgage or within such longer reasonable time period as the holder shall deem 
appropriate. The City shall have no obligation to cure any such default. 
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ARTICLE VIII 
 

Prohibitions Against Assignment And Transfer; Indemnification 

Section 8.1. Status of Developer; Transfer of Substantially All Assets.  As security 
for the obligations of the Developer under this Agreement, the Developer represents and agrees 
that prior to the earlier of the Maturity Date, the Developer will maintain its existence as a North 
Dakota limited liability company and maintain its authority to conduct business in the State of 
North Dakota and shall not consolidate with or merge into another entity and shall not dissolve 
or otherwise dispose of all or substantially all of its assets; provided that the Developer may 
consolidate with or merge into another entity or sell or otherwise transfer to a partnership, 
limited liability partnership or corporation organized under the laws of one of the United States, 
or an individual, all or substantially all of its assets as an entirety and thereafter dissolve and be 
discharged from liability hereunder if (i) the transferee partnership, corporation or individual 
assumes in writing all of the obligations of the Developer under this Agreement; and (ii) the City 
receives such new security from the successor Developer to assure completion of the Project and 
the fulfillment of the remaining obligations of this Agreement as the City deems necessary or 
desirable. 

Section 8.2. Prohibition Against Transfer of Property and Assignment of 
Agreement.  The Developer represents and agrees that prior to the Maturity Date (treated for this 
purpose as the earlier of the date on which all principal of and premium, if any, and interest on 
the Tax Increment Note have been paid or fifteen (15) years after issuance of the Tax Increment 
Note): 

(a) Subject to Article VII and Section 8.2(c) of this Agreement, except (i) only by 
way of security for, and only for, the purpose of obtaining financing (including construction 
loans secured by the Project, and loans secured by the Tax Increment Note) necessary to enable 
the Developer or any successor in interest to the Development Property, or any part thereof, to 
perform its obligations with respect to making the Minimum Improvements under this 
Agreement, (ii) for a transfer of a portion of the Development Property to a separate entity that 
controls, is controlled by, or is under common control with, Developer, or (iii) for any other 
purpose authorized by this Agreement, the Developer has not made or created and will not make 
or create or suffer to be made or created any total or partial sale, assignment, conveyance, or 
lease, or any trust or power, or transfer in any other mode or form of or with respect to the 
Agreement or the relevant portion of the Development Property or any part thereof or any 
interest therein, or any contract or agreement to do any of the same, without the prior written 
approval of the City. 

(b) Subject to Section 8.2(c), the City shall be entitled to require, except as otherwise 
provided in the Agreement, as conditions to any such approval that: 

(i) Any proposed transferee shall have the qualifications and financial 
responsibility, in the reasonable judgment of the City, necessary and adequate to 
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fulfill the remaining obligations undertaken in this Agreement by the Developer 
with respect to the relevant portion of the Development Property. 

(ii) Any proposed transferee, by instrument in writing satisfactory to 
the City and in form recordable among the land records, shall, for itself and its 
successors and assigns, and expressly for the benefit of the City, have expressly 
assumed with respect to the relevant portion of the Development Property all of 
the remaining obligations of the Developer under this Agreement and agreed to be 
subject to all the conditions and restrictions to which the Developer is subject 
(unless the Developer agrees to continue to fulfill those obligations, in which case 
the preceding provisions of this Section 8.2(b)(ii) shall not apply); provided, 
however, that the fact that any transferee of, or any other successor in interest 
whatsoever to, the Development Property, or any part thereof, shall not, for 
whatever reason, have assumed such obligations or so agreed, shall not (unless 
and only to the extent otherwise specifically provided in this Agreement or agreed 
to in writing by the City) deprive the City of any rights or remedies or controls 
with respect to the Development Property or any part thereof or the construction 
of the Minimum Improvements; it being the intent of the parties as expressed in 
this Agreement that (to the fullest extent permitted at law and in equity and 
excepting only in the manner and to the extent specifically provided otherwise in 
this Agreement) no transfer of, or change with respect to, ownership in the 
Development Property or any part thereof, or any interest therein, however 
consummated or occurring, and whether voluntary or involuntary, shall operate, 
legally or practically, to deprive or limit the City of or with respect to any rights 
or remedies or controls provided in or resulting from this Agreement with respect 
to the Minimum Improvements that the City would have had, had there been no 
such transfer or change.  In the absence of specific written approval by the City to 
the contrary, no such transfer or approval by the City thereof shall be deemed to 
relieve the Developer, or any other party bound in any way by this Agreement or 
otherwise with respect to the construction of the Minimum Improvements, from 
any of its obligations with respect thereto. 

(iii) There shall be submitted to the City for review and prior written 
approval all pertinent instruments and other legal documents involved in effecting 
the transfer of any interest in this Agreement or the Development Property 
governed by this Article VIII. 

(c) Upon the furnishing of a Certificate of Completion pursuant to Section 4.4, 
notwithstanding any provisions to the contrary in this Article VIII, the Developer may sell or 
transfer such property or a portion thereof without any approval pursuant to Section 8.2(a) or (b). 

 (d) Nothing in subsections (a) or (b), above, is intended to limit the Developer’s 
authority and right to rent or lease space in the Development Property to tenants. 
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Section 8.3. Approvals.  Any approval of a transfer of interest in the 
Developer, this Agreement, or the Development Property or of a release of the Developer 
from its obligations hereunder required to be given by the City under this Article VIII 
may be denied only in the event that the City reasonably determines that the ability of the 
Developer to perform its obligations under this Agreement and its statutory duty, as 
owner, to pay ad valorem real property taxes assessed with respect to the Development 
Property, or any part thereof, or the overall financial security provided to the City under 
the terms of this Agreement, or the likelihood of the Minimum Improvements being 
successfully constructed and operated pursuant to the terms of this Agreement, will be 
materially impaired by the action for which approval is sought. 



Page 22 

 

 Development Agreement_clean v2_Grove Enclave LLC_Kmart project_12-21-2021.docx 

ARTICLE IX 
 

Events of Default 

Section 9.1. Events of Default Defined.  The following are Events of Default under 
this Agreement: 

(a) There shall have occurred a failure in the observance or performance in any 
material respect of any covenant, condition, obligation or agreement to be observed or performed 
under this Agreement. 

(b) If any representation or warranty made by the Developer herein shall at any time 
prove to have been incorrect in any material respect as of the time made. 

(c) If the Improvements are not substantially completed by December 31, 2024, as 
such time may be extended by Unavoidable Delays. 

(d) If the holder of any mortgage on the Development Property or any portion thereof 
shall commence a legal action on the secured indebtedness or a foreclosure of its mortgage. 

(e) If the Developer shall breach, in a material respect, any warranties, covenants or 
other provisions of this Agreement not referred to in the foregoing provisions of this Section 9.1. 

(f) The filing by the Developer of a voluntary petition in bankruptcy or the 
adjudication of the Developer as a bankrupt, the insolvency of the Developer or the filing by the 
Developer of any petition or answer seeking or acquiescing in any reorganization, arrangement, 
composition, readjustment, liquidation resolution or similar relief under any present or future 
federal, state or other statutes, laws or regulations relating to bankruptcy, insolvency or other 
relief for debtors, or if the Developer seeks or consents to or acquiesces in the appointment of 
any trustee, receiver or liquidator for itself or its property, or makes any general assignment for 
the benefit of creditors, or admits in writing its inability to pay its debts generally as they become 
due. 

(g) If the Developer shall not have available, and be able to demonstrate to the 
reasonable satisfaction of the City, sufficient funds to complete the Improvements and pay all 
costs thereof. 

An Event of Default shall also include any occurrence which would with the passage of time or 
giving of notice become an Event of Default as defined hereinabove. 

Section 9.2. Remedies on Default.  Whenever any Event of Default occurs, in addition 
to all other remedies available to the City at law or in equity, the City (1) may, upon written 
notice, suspend its performance (other than the payment of the Tax Increment Note, except as 
provided below for a Specified Event of Default) under this Agreement until it receives 
assurances from the Developer, deemed adequate by the City, that the Developer has cured its 
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default and will continue its performance under this Agreement, and (2) may, after provision of 
sixty (60) days written notice to the Developer of the Event of Default, but only if the Event of 
Default has not been cured within said sixty (60) days, or, if the Event of Default cannot be cured 
within sixty (60) days, the Developer does not provide assurances to the City reasonably 
satisfactory to the City that the Event of Default will be cured as soon as reasonably possible, 
terminate this Agreement, without further obligation whatsoever hereunder to the Developer. 

Notwithstanding anything to the contrary stated in this Agreement, the City shall not 
exercise any remedies at law or in equity or under this Agreement upon an Event of Default by 
the Developer, other than the City's right to suspend its performance under this Agreement, until 
after provision of sixty (60) days written notice to the Developer of the Event of Default, but 
only if the Event of Default has not been cured within said sixty (60) days, or, if the Event of 
Default cannot be cured within sixty (60) days, the Developer does not provide assurances to the 
City reasonably satisfactory to the City that the Event of Default will be cured as soon as 
reasonably possible. 

As a remedy for an Event of Default: 

(a) The City may suspend or terminate payments on the Tax Increment Note, if the 
Event of Default is a Specified Event of Default. 

(b) The City may withhold a Certificate of Completion.  

(c) The City may take any action, including legal, equitable or administrative action, 
which may appear necessary or desirable to collect any payments due under this Agreement, to 
recover any damages or to enforce performance and observance of any obligation, agreement, or 
covenant of the Developer under this Agreement. 

Section 9.3. No Remedy Exclusive.  No remedy herein conferred upon or reserved to 
the either Party is intended to be exclusive of any other available remedy or remedies, but each 
and every such remedy shall be cumulative and shall be in addition to every other remedy given 
under this Agreement or now or hereafter existing at law or in equity.  No delay or omission to 
exercise any right or power accruing upon any default shall impair any such right or power or 
shall be construed to be a waiver thereof, but any such right and power may be exercised from 
time to time and as often as may be deemed expedient. 

Section 9.4. No Additional Waiver Implied by One Waiver.  If any agreement 
contained in this Agreement should be breached by either Party and thereafter waived by the 
other Party, such waiver shall be limited to the particular breach so waived and shall not be 
deemed to waive any other concurrent, previous or subsequent breach hereunder. 

Section 9.5. Agreement to Pay Attorneys' Fees and Expenses.  Whenever any Event 
of Default occurs and has not been cured within sixty (60) days and the City shall employ 
attorneys or incur other expenses for the enforcement, performance or observance of any 
obligations or agreement on the part of the Developer contained herein, or for the identification 
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and/or pursuit of any remedies or possible workouts of such default, the Developer agrees that it 
shall, on demand therefor, pay to the City the reasonable fees of such attorneys and such other 
reasonable expenses so incurred by the City.  If an Event of Default cannot be cured within sixty 
(60) days, but the Developer has provided assurances to the City reasonably satisfactory to the 
City that the Event of Default will be cured as soon as reasonably possible (as provided in 
Section 9.2), and the Developer does so cure said Event of Default in the manner as assured to 
the City, the Event of Default shall be deemed to have been cured within said sixty (60) days for 
purposes of this Section. 
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ARTICLE X 
 

Additional Provisions 

Section 10.1. Titles of Articles and Sections.  Any titles of the several parts, Articles 
and Sections of this Agreement are inserted for convenience of reference only and shall be 
disregarded in construing or interpreting any of the provisions hereof. 

Section 10.2. Notices and Demands.  Except as otherwise expressly provided in this 
Agreement, a notice, demand or other communication under this Agreement by either Party to 
the other shall be sufficiently given or delivered if sent by registered or certified mail, postage 
prepaid, return receipt requested, or delivered personally; and, 

(a) in the case of the Developer, to Austin Morris, Manager, GROVE ENCLAVE 
LLC, 1 2nd Street North #102, Fargo, North Dakota 58102, and 

(b) in the case of the City, to the City at 225 North 4th Street, Fargo, North Dakota 
58102, Attention:  Director of Strategic Planning and Research AND to the City at 225 North 4th 
Street, Fargo, North Dakota 58102, Attention:  City Auditor;  

or at such other address with respect to either such Party as that Party may, from time to time, 
designate in writing and forward to the other as provided in this Section. 

Section 10.3. Counterparts.  This Agreement may be executed in any number of 
counterparts, each of which shall constitute an original hereof. 

Section 10.4. Law Governing.  The Parties agree that this Agreement shall be governed 
and construed in accordance with the laws of the State of North Dakota. 

 To the extent the ability of the City to perform any obligations under this agreement is 
impaired or limited by modifications in North Dakota law, as established either by the legislature 
or the courts, this agreement shall be interpreted and construed to maximize the fulfillment of 
such obligations under the law; however, no breach of this agreement may be deemed to occur as 
a result of such impairment or limitation. 

Section 10.5. No Filing of Agreement.  The Parties agree that this Agreement shall not 
be filed against the Development Property, and each Party agrees that if it shall inadvertently 
cause or suffer this Agreement to be so filed, it will take such actions as may be necessary to 
remove, satisfy and render ineffective any such filing. 

Section 10.6. Modification.  If the Developer is requested by the holder of a Mortgage 
or by a prospective holder of a prospective Mortgage to amend or supplement this Agreement in 
any manner whatsoever, the City will, in good faith, consider the request with a view to granting 
the same unless the City, in its reasonable judgment, concludes that such modification is not in 
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the public interest, or will significantly and undesirably weaken the financial security provided to 
the interests of the City by the terms and provisions of this Agreement. 

Section 10.7. Legal Opinions.  Upon execution of this Agreement, each party shall, 
upon request of the other parties, supply the other parties with an opinion of its legal counsel to 
the effect that this Agreement is legally issued or executed by, and valid and binding upon, such 
party, and enforceable in accordance with its terms. 

Section 10.8. Approvals; Officer Action.  Wherever in this Agreement the consent or 
approval of the City or Developer is required or requested, such consent or approval shall not be 
unreasonably withheld or unduly delayed (except to the extent that, as a remedy upon the 
occurrence of an Event of Default, the City is entitled to withhold its performance).  Any 
approval, execution of documents, or other action to be taken by the City pursuant to this 
Agreement or for the purpose of determining sufficient performance by the Developer under this 
Agreement may be made, executed or taken by the Mayor of the City without further approval 
by the Board of City Commissioners of the City, to the extent permitted by law.  The Mayor 
may, but shall not be required to, consult with other City staff with respect to such matters.  Any 
approval, execution of documents, or other action to be taken by the City pursuant to this 
Agreement or for the purpose of determining sufficient performance by the Developer under this 
Agreement may be made, executed or taken by the Mayor without further approval by the Board 
of City Commissioners of the City, to the extent permitted by law.  The Mayor may, but shall not 
be required to, consult with City staff with respect to such matters. 
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ARTICLE XI 
 

Termination of Agreement; Expiration 

Section 11.1. City's Option to Terminate.  As provided and under the conditions 
specified in Section 9.2, the City may terminate this Agreement if an Event of Default shall have 
occurred hereunder and be continuing.  Nothing in that or in this Section shall affect the City's 
right, should the City not so elect to terminate this Agreement and as recourse against the 
Developer, to insist on performance hereunder by the Developer. 

Section 11.2. Expiration.  This Agreement shall expire when the Tax Increment Note is 
paid in full or, if earlier, on the Maturity Date. 

Section 11.3. Effect of Termination or Expiration.  No termination or expiration of 
this Agreement pursuant to the terms hereof shall terminate (i) any rights or remedies of the City 
arising hereunder due to an Event of Default, or of the Developer arising hereunder due to a 
breach of this Agreement by the City, occurring prior to such termination or expiration or (ii) the 
provisions of Sections 3.5, 3.6 and 9.7 hereof. 

Section 11.4. No Third Party Beneficiaries.  There shall, as against the City, be no 
third party beneficiaries to this Agreement.  More specifically, the City enters into this 
Agreement, and intends that the consummation of the City obligations contemplated hereby shall 
be, for the sole and exclusive benefit of the Developer, and notwithstanding the fact that any 
other "persons" may ultimately participate in or have an interest in the Improvements, the City 
does not intend that any party other than the Developer shall have, as alleged third party 
beneficiary or otherwise, any rights or interests hereunder as against the City, and no such other 
party shall have standing to complain of the City's exercise of, or alleged failure to exercise, its 
rights and obligations, or of the City's performance or alleged lack thereof, under this 
Agreement. 
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IN WITNESS WHEREOF, the City and Developer have caused this Agreement to be 
executed by their duly authorized representatives. 

CITY OF FARGO, NORTH DAKOTA 

(SEAL)     By _______________________________ 
  Timothy Mahoney, its Mayor 

ATTEST: 

By _______________________________ 
   Steven Sprague, City Auditor 

 
STATE OF NORTH DAKOTA  ) 

)ss. 
COUNTY OF CASS           ) 

The foregoing instrument was acknowledged before me this ____ day of ____________, 
2022, by Timothy Mahoney and Steven Sprague, the Mayor and City Auditor, respectively, of 
the City of Fargo, North Dakota, on behalf of said City. 

_________________________ 
Notary Public 

This document drafted by: 
 
Erik R. Johnson 
Office of the Fargo City Attorney 
505 Broadway, Suite 206 
Fargo, ND 58102 
(701) 280-1901 
 ejohnson@lawfargo.com  
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GROVE ENCLAVE LLC 
 
 
 
By ______________________________, 

Austin Morris, General Manager  
 

 
 
STATE OF NORTH DAKOTA  ) 

)ss. 
COUNTY OF CASS           )  
 
 
 
 

The foregoing instrument was acknowledged before me this ____ day of ____________, 
2022, by Austin Morris, the General Manager of GROVE ENCLAVE LLC, a North Dakota 
Limited Liability Company.   

_________________________ 
Notary Public 
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EXHIBIT A 
 

Legal Description: 

Lots One (1) through Three (3), Block One (1),  University South Addition to the City of Fargo, 
Cass County, North Dakota,  

EXCEPT: 

[[[insert exclusion from above legal description]] 
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EXHIBIT B 
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EXHIBIT C 
 

FORM OF TAX INCREMENT NOTE 

No. R-1 $________ 

 

UNITED STATES OF AMERICA 
STATE OF NORTH DAKOTA 

CASS COUNTY 
CITY OF FARGO 

TAX INCREMENT 
REVENUE NOTE OF 20__ 

(TAX INCREMENT DISTRICT 2021-03 PROJECT) 

 
KNOW ALL PERSONS BY THESE PRESENTS that the City of Fargo, Cass County, North 
Dakota (the "City"), certifies that it is indebted and for value received promises to pay to 
GROVE ENCLAVE LLC (the "Developer"), or the registered assign, the principal sum of 
______________ Million ______ Hundred _________ Thousand and no/100 Dollars 
($__,____,000.00), an amount issued in reimbursement of eligible costs paid by the Developer, 
unless due sooner by redemption or early payment, on the Maturity Date defined below; but only 
in the manner, at the times, from the sources of revenue, and to the extent hereinafter provided; 
and to pay interest on the unpaid principal amount of this Note at the rate of interest of Three and 
One-half Percent (3.50%) per annum, compounded annually.  Interest shall accrue from the date 
of this Note on the amount issued and shall be computed on the basis of a 360-day year 
consisting of 12 30-day months.  This Note is the "Tax Increment Note" (the "Note") described 
and defined in that certain Developer Agreement, dated as of December 13, 2021 (as the same 
may be amended from time to time, the "Developer Agreement"), by and between the City and 
GROVE ENCLAVE LLC, a North Dakota limited liability company, as the initial Developer 
under the Developer Agreement.  Each capitalized term which is used but not otherwise defined 
in this Note shall have the meaning given to that term in the Developer Agreement or in the 
resolution authorizing the issuance of this Note.  Principal and interest are payable at such 
address as shall be designated in writing by GROVE ENCLAVE LLC, or other registered holder 
of this Note, in any coin or currency of the United States of America which at the time of 
payment is legal tender for public and private debts. 

Payment Dates.  Subject to the terms hereof,  the principal of and interest on the 
Tax Increment Note shall in the aggregate be payable on May 15th following the date of issuance 
of the Tax Increment Note and on May 15th of each year thereafter until the Maturity Date, said 
May 15th dates being referred to herein as the “Payment Date” or collectively as the “Payment 
Dates”.   
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Payment Amounts.  On each Payment Date (or, if not a business day of the City, 
the first business day thereafter) the City shall pay by check or draft mailed to the person that 
was the Registered Owner of the Note at the close of the last business day of the City preceding 
such Payment Date an amount as follows:  (a) the first payment on the Tax Increment Note, to 
become due and payable on the first Payment Date, shall be limited to all the Available Tax 
Increments received to said date by the City on the Project and (b) for all payments after said 
first payment on the Tax Increment Note, the amounts payable on the Tax Increment Note on 
each Payment Date shall be limited to the Available Tax Increments received by the City since 
the the prior year’s Payment Date.  All payments made on the Tax Increment Note shall be 
applied first to pay accrued and unpaid interest on the Tax Increment Note and second toward 
payment of principal.  To the extent that the Available Tax Increments are insufficient, through 
the Maturity Date, to pay all accrued and unpaid interest on and the principal of the Tax 
Increment Note, said unpaid amounts shall then cease to be any debt or obligation of the City or 
of the City whatsoever.  In no event shall any City be obligated to remit payment of principal in 
excess of the aggregate amount of the unpaid principal of the Note.  The City shall have the 
option at any time to prepay in whole or in part the principal amount of this Note at par plus 
accrued interest.  All payments made by the City under this Note shall be applied first to pay 
accrued and unpaid interest on this Note and second toward payment of principal hereof.   

Redemption.  In addition to the amounts of principal required to be paid by the 
City as hereinabove set forth, the City shall have the right to prepay on any date the entire 
principal amount hereof then remaining unpaid, or such lesser portion thereof as it may 
determine upon, in multiples of $1,000, at par plus accrued interest.  Notice of any such optional 
prepayment shall be given prior to the prepayment date by mailing to the registered owner of this 
Note a notice fixing such prepayment date and the amount of principal to be prepaid.   

Available Tax Increments.  "Available Tax Increments" are defined in the 
Developer Agreement as follows: 

"Developer Tax Increments minus the reasonable and not theretofore reimbursed 
actual expenses incurred by the City in establishing and maintaining the TIF 
District, in preparing and implementing this Agreement, and in general in 
administering the TIF District and this Agreement and any supplements hereto 
and in participating in the actions or transactions contemplated thereby and 
hereby." 

"Developer Tax Increments" are defined in the Developer Agreement as follows: 

"The portion of Developer's Taxes which constitutes Tax Increments, or the 
portion of Tax Increments derived from Developer's Taxes." 

“Tax Increments” are defined in the Developer Agreement as follows: 
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“’Tax Increments’ means those tax increments which the City shall be entitled to receive 
and retain, and which the City shall have actually received from Cass County, from time 
to time from the TIF District pursuant to the Urban Renewal Law. 

In addition, “Developer’s Taxes” are defined in the Developer Agreement as follows: 

“’Developer's Taxes’ means taxes paid with respect to the portions of the Development 
Property and Improvements completed by the Developer for the fifteenth (15th) Tax Year 
and earlier Tax Years.  Taxes for the sixteenth (16th) year following the first Tax Year, or 
for any subsequent year, are not included as Developer’s Taxes..” 

In addition, “Tax Year” is defined in the Developer Agreement as follows: 

“Tax Year” is one of a maximum of fifteen (15) successive calendar years, with the first 
year being the year that, pursuant to this Agreement, the Tax Increment Note is issued 
and with the subsequent years being the fourteen (14) subsequent calendar years.  The 
fifteenth (15th) Tax Year, therefore, is the fourteenth (14th) calendar year following the 
first said year. 

 

In addition, “Maturity Date” is defined in the Developer Agreement as follows: 

"Maturity Date" means the date that is three (3) years from the Payment Date for the 
fifteenth Tax Year following the date of the issuance of the Tax Increment Note.  

  

In addition, Section 3.6 of the Developer Agreement provides as follows: 

"The City receives the Tax Increments generated by the TIF District from the County.  The City 
may use Tax Increments which are not Developer Tax Increments for any purpose permitted by 
law.  Developer Tax Increments shall be used on any date of application for the following 
purposes in the following order of priority: 

(a)  to make payments on the Tax Increment Note; and,  

(b)  after payment of the City Development Costs and Tax Increment Note in full, 
to pay or reimburse redevelopment costs identified by the  City and to pay other 
eligible expenses for other projects that may be approved for the TIF District, 
from time to time, by the governing body of the City. 

No Payment Upon Default.  No payments will be made on this Note during 
such time as there is an Event of Default under the Developer Agreement which has not 
been cured by the Developer. 
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Lack of Protective Covenants.  The City of Fargo, North Dakota (the "City'), has 
not covenanted to endeavor in any fashion to cause Tax Increments to be sufficient to generate 
Available Tax Increments sufficient to pay this Note, nor have they covenanted to take actions 
under the Developer Agreement with such sufficiency as a goal. 

Sufficiency of Revenues.  The City makes no representation or covenant, express 
or implied, that the revenues described herein will be sufficient to pay, in whole or in part, the 
amounts which are or may otherwise become due and payable hereunder.  Any amounts which 
have not become due and payable on this Note on or before the Maturity Date shall no longer be 
payable, as if this Note had ceased to be any debt or obligation of the City or of the City 
whatsoever.   

Issuance; Purpose; Special Limited Obligation.  This Note is in the aggregate 
principal amount of $1,450,000 (the "Note"), which Note has been issued pursuant to and in full 
conformity with the Constitution and laws of the State of North Dakota including North Dakota 
Century Code Chapter 40-58, for the purpose of providing money to finance certain eligible 
costs within the City's Urban Renewal District 2021-03, specifically the costs identified in 
Section 3.3 of the Developer Agreement.  The Notes are payable out of the Tax Increment 
Revenue Note of 2021-03(Craig Enclave OG Project) Fund of the City, to which have been 
pledged amounts representing Available Tax Increments to be received by the City from the 
City's 2021-03 Tax Increment District in the City.  This Note is not any obligation of any kind 
whatsoever of any public body, except that this Note is a special and limited revenue obligation 
but not a general obligation of the City and is payable by the City only from the sources and 
subject to the qualifications and limitations stated or referenced herein.  Neither the full faith and 
credit nor the taxing powers of the City or of the City are pledged to or available for the payment 
of the principal of or interest on this Note, and no property or other asset of the City or of the 
City, save and except the above referenced Available Tax Increments, is or shall constitute a 
source of payment of the City's obligations hereunder. 

Limitation on Transfer.  This Note may only be transferred to a person who 
is (1) a successor of GROVE ENCLAVE LLC, by reorganization, merger or acquisition, (2) 
a member of GROVE ENCLAVE LLC, (3) to a lender of GROVE ENCLAVE LLC, as 
collateral for financing as permitted by the Developer Agreement, (4)a related person to 
such partner or successor, (5) a "qualified institutional buyer" as defined in Rule 144A 
promulgated under the federal Securities Act of 1933, or (6) an "accredited investor" as 
defined in Rule 501(a)(1), (2), (3) or (7) promulgated under the federal Securities Act of 
1933.  The City shall not register any transfer of this Note unless (i) a registered owner's 
prospective transferee delivers a representation letter in form satisfactory to the City 
verifying that the transferee is a "qualified institutional buyer"; or (ii) such transferee is an 
"accredited investor" which has delivered a representation letter in form satisfactory to the 
City; or (iii) the prospective transferee demonstrates to the satisfaction of the City that it is 
the successor, partner or related person to GROVE ENCLAVE LLC, noted above. 
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Any registered owner desiring to effect a transfer shall, and does hereby, 
agree to indemnify the City against any liability, cost or expense (including attorneys' fees) 
that may result if the transfer is not so made. 

Registration; Transfer.  This Note shall be registered in the name of the payee on 
the books of the City by presenting this Note for registration to the officer of the City performing 
the functions of the Treasurer, who will endorse his or her name and note the date of registration 
opposite the name of the payee in the certificate of registration on the reverse side hereof.  
Thereafter this Note may be transferred to a bona fide purchaser who is a permitted transferee 
only by delivery with an assignment duly executed by the registered owner or his, her or its legal 
representative, and the City may treat the registered owner as the person exclusively entitled to 
exercise all the rights and powers of an owner until this Note is presented with such assignment 
for registration of transfer, accompanied by assurance of the nature provided by law that the 
assignment is genuine and effective, and until such transfer is registered on said books and noted 
hereon by the Treasurer of the City. 

Developer Agreement.  The terms and conditions of the Developer Agreement are 
incorporated herein by reference and made a part hereof.  The Developer Agreement may be 
attached to this Note, and shall be attached to this Note if the holder of this Note is any person 
other than GROVE ENCLAVE LLC.  No payments will be made on this Note during such time 
as there is a Specified Event of Default under the Developer Agreement which has not been 
cured by the Developer. 

Taxable Obligation.  This Note is intended to bear interest that is included in the 
gross income of the owner. 

IT IS HEREBY CERTIFIED AND RECITED that all acts, conditions and things 
required by the Constitution and laws of the State of North Dakota to be done, to happen and to 
be performed, precedent to and in the issuance of this Note, have been done, have happened and 
have been performed, in regular and due form, time and manner as required by law; and that this 
Note, together with all other debts of the City outstanding on the date hereof, being the date of its 
actual issuance and delivery, does not exceed any constitutional or statutory limitation of 
indebtedness. 
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IN WITNESS WHEREOF, the City of Fargo, Cass County, North Dakota, by its Board of City 
Commissioners has caused this Note to be executed on its behalf by the signature of its Mayor 
and attested by the signature of the City Auditor, all as of _________________, 20___. 

CITY OF FARGO, CASS COUNTY, NORTH 
DAKOTA 

 

By:   ___________________________________ 
         Timothy Mahoney, its Mayor 

 
ATTEST: 

 

_______________________________________ 
Steven Sprague, City Auditor 

 
 

(SEAL) 

 

 

 

 

 

 

 

 

 

 

Tax Increment Revenue Note of 2022  (District 2021-03) 
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CERTIFICATE OF REGISTRATION 

 
The transfer of ownership of the principal amount of the attached Note may be made only by the 
registered owner or his, her or its legal representative last noted below. 

DATE OF 
REGISTRATION 

  
REGISTERED OWNER 

 SIGNATURE OF 
AUTHORITY'S TREASURER 

 
 
 
 
 
 
                     , 2022 

  
 
GROVE ENCLAVE LLC 
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 EXHIBIT F 

 
CERTIFICATE OF COMPLETION 

WHEREAS, the City of Fargo, North Dakota, a municipal corporation, (the "City") and  
GROVE ENCLAVE LLC, a North Dakota  limited liability company (the "Developer") have 
entered into an agreement dated as of the  ____ day of _______, 20___; and 

WHEREAS, the Developer has to the present date performed said covenants and 
conditions insofar as it is able in a manner deemed sufficient by the City to permit the execution 
and recording of this certification: 

NOW, THEREFORE, this is to certify that all building construction and other physical 
improvements specified to be done and made by the Developer have been completed, and the 
above covenants and conditions in said Developer Agreement have been performed by the 
Developer therein, and that the Tax Increment Note, referred to in said Developer Agreement, 
may be issued to Developer by the City. 

 

CITY OF FARGO, NORTH DAKOTA 

 

By:  ___________________________________ 
        Timothy Mahoney,  Mayor  

Attest: 

 

  ______________________________________ 
   Steven Sprague, City Auditor 

 

 

. 
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EXHIBIT H  

FORM OF LEGAL OPINION OF DEVELOPER'S COUNSEL 

 

[Fargo] 

 
Re: Development Agreement by and between the City of Fargo, North Dakota, and GROVE 

ENCLAVE LLC, a North Dakota limited liability company  

Ladies and Gentlemen: 

As counsel for GROVE ENCLAVE LLC, a North Dakota limited liability company (the 
"Company"), and in connection with the execution and delivery of a certain Developer 
Agreement (the "Development Agreement") dated as of _________________, 2022, between the 
Company and the City of Fargo, North Dakota (the "City"), we hereby render the following 
opinion: 

We have examined the original certified copy, or copies otherwise identified to our 
satisfaction as being true copies, of the following: 

(a) The LLC Operating Agreement; 

(b) Minutes relating to the meetings of the board of directors of the Company at 
which action was taken with respect to the transactions covered by this opinion; 

(c) The Development Agreement;  

(d) and such other documents and records as we have deemed relevant and necessary 
as a basis for the opinion set forth herein. 

Based on the pertinent law, the foregoing examination and such other inquiries as we 
have deemed appropriate, we are of the opinion that: 

1. The Company has been duly organized and is validly existing as a limited liability 
company under the laws of the State of  North Dakota and is qualified to do business in the State 
of North Dakota.  The Company has full power and authority to execute, deliver and perform in 
full the Development Agreement; and the Development Agreement has been duly and validly 
authorized, executed and delivered by the Company and, assuming due authorization, execution 
and delivery by the other parties thereto, is in full force and effect and is a valid and legally 
binding instrument of the Company enforceable in accordance with its terms, except as the same 
may be limited by bankruptcy, insolvency, reorganization or other laws relating to or affecting 
creditors' rights generally.  
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2. The consummation of the transactions contemplated by the Development 
Agreement, and the carrying out of the terms thereof, will not result in violation of any provision 
of, or in default under, the partnership agreement of the Company or any indenture, mortgage, 
deed of trust, indebtedness, agreement, judgment, decree, order, statute, rule, regulation or 
restriction to which the Company is a party or by which it or its property is bound or subject, and 
do not constitute a loan to the Company. 

 3.  The undersigned has provided an opinion to the Company that the Development 
Agreement is in accordance with North Dakota state law, including N.D.C.C. Chapter 40-58, and 
is a binding and enforceable agreement.  A copy of such opinion, fully dated and executed, is in 
turn attached to this opinion.  

Very truly yours 
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	Section 8.1. Status of Developer; Transfer of Substantially All Assets.  As security for the obligations of the Developer under this Agreement, the Developer represents and agrees that prior to the earlier of the Maturity Date, the Developer will main...
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	(c) If the Improvements are not substantially completed by December 31, 2024, as such time may be extended by Unavoidable Delays.
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	(e) If the Developer shall breach, in a material respect, any warranties, covenants or other provisions of this Agreement not referred to in the foregoing provisions of this Section 9.1.
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	(g) If the Developer shall not have available, and be able to demonstrate to the reasonable satisfaction of the City, sufficient funds to complete the Improvements and pay all costs thereof.

	Section 9.2. Remedies on Default.  Whenever any Event of Default occurs, in addition to all other remedies available to the City at law or in equity, the City (1) may, upon written notice, suspend its performance (other than the payment of the Tax Inc...
	(a) The City may suspend or terminate payments on the Tax Increment Note, if the Event of Default is a Specified Event of Default.
	(b) The City may withhold a Certificate of Completion.
	(c) The City may take any action, including legal, equitable or administrative action, which may appear necessary or desirable to collect any payments due under this Agreement, to recover any damages or to enforce performance and observance of any obl...

	Section 9.3. No Remedy Exclusive.  No remedy herein conferred upon or reserved to the either Party is intended to be exclusive of any other available remedy or remedies, but each and every such remedy shall be cumulative and shall be in addition to ev...
	Section 9.4. No Additional Waiver Implied by One Waiver.  If any agreement contained in this Agreement should be breached by either Party and thereafter waived by the other Party, such waiver shall be limited to the particular breach so waived and sha...
	Section 9.5. Agreement to Pay Attorneys' Fees and Expenses.  Whenever any Event of Default occurs and has not been cured within sixty (60) days and the City shall employ attorneys or incur other expenses for the enforcement, performance or observance ...

	ARTICLE X    Additional Provisions
	Section 10.1. Titles of Articles and Sections.  Any titles of the several parts, Articles and Sections of this Agreement are inserted for convenience of reference only and shall be disregarded in construing or interpreting any of the provisions hereof.
	Section 10.2. Notices and Demands.  Except as otherwise expressly provided in this Agreement, a notice, demand or other communication under this Agreement by either Party to the other shall be sufficiently given or delivered if sent by registered or c...
	(a) in the case of the Developer, to Austin Morris, Manager, GROVE ENCLAVE LLC, 1 2nd Street North #102, Fargo, North Dakota 58102, and
	(b) in the case of the City, to the City at 225 North 4th Street, Fargo, North Dakota 58102, Attention:  Director of Strategic Planning and Research AND to the City at 225 North 4th Street, Fargo, North Dakota 58102, Attention:  City Auditor;
	or at such other address with respect to either such Party as that Party may, from time to time, designate in writing and forward to the other as provided in this Section.

	Section 10.3. Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall constitute an original hereof.
	Section 10.4. Law Governing.  The Parties agree that this Agreement shall be governed and construed in accordance with the laws of the State of North Dakota.
	Section 10.5. No Filing of Agreement.  The Parties agree that this Agreement shall not be filed against the Development Property, and each Party agrees that if it shall inadvertently cause or suffer this Agreement to be so filed, it will take such act...
	Section 10.6. Modification.  If the Developer is requested by the holder of a Mortgage or by a prospective holder of a prospective Mortgage to amend or supplement this Agreement in any manner whatsoever, the City will, in good faith, consider the requ...
	Section 10.7. Legal Opinions.  Upon execution of this Agreement, each party shall, upon request of the other parties, supply the other parties with an opinion of its legal counsel to the effect that this Agreement is legally issued or executed by, and...
	Section 10.8. Approvals; Officer Action.  Wherever in this Agreement the consent or approval of the City or Developer is required or requested, such consent or approval shall not be unreasonably withheld or unduly delayed (except to the extent that, a...

	ARTICLE XI    Termination of Agreement; Expiration
	Section 11.1. City's Option to Terminate.  As provided and under the conditions specified in Section 9.2, the City may terminate this Agreement if an Event of Default shall have occurred hereunder and be continuing.  Nothing in that or in this Section...
	Section 11.2. Expiration.  This Agreement shall expire when the Tax Increment Note is paid in full or, if earlier, on the Maturity Date.
	Section 11.3. Effect of Termination or Expiration.  No termination or expiration of this Agreement pursuant to the terms hereof shall terminate (i) any rights or remedies of the City arising hereunder due to an Event of Default, or of the Developer ar...
	Section 11.4. No Third Party Beneficiaries.  There shall, as against the City, be no third party beneficiaries to this Agreement.  More specifically, the City enters into this Agreement, and intends that the consummation of the City obligations contem...
	(a)  to make payments on the Tax Increment Note; and,
	(b)  after payment of the City Development Costs and Tax Increment Note in full, to pay or reimburse redevelopment costs identified by the  City and to pay other eligible expenses for other projects that may be approved for the TIF District, from time...
	(a) The LLC Operating Agreement;
	(b) Minutes relating to the meetings of the board of directors of the Company at which action was taken with respect to the transactions covered by this opinion;
	(c) The Development Agreement;
	(d) and such other documents and records as we have deemed relevant and necessary as a basis for the opinion set forth herein.
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