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MEMORANDUM 

 

TO:  Cass County Commission 

 

FROM: Jason Benson, County Engineer 

 

DATE:  July 7, 2023 

 

SUBJECT: Agenda Item for July 17th, 2023 Cass County Commission. Amended Cass 

County and Metro Flood Diversion Authority Memorandum of Understanding.  

 

Cass County previously signed the original Memorandum of Understanding with a different 

intent for the Frontage Road recently acquired from NDDOT now known as County Road 40.  

The original design of the portion of the Frontage Road west of the Channel was to be reduced to 

a gravel road up until 166th Avenue Southeast with a gate and the east side of the Channel along 

the Frontage Road would end with Termination-T cul-de-sac at the work limits.  A request was 

made by the Cass County Highway Department to change the design to keep the largest amount 

of the original asphalt road in place with Termination Branches situated on either side.  This 

request was accepted and will be reflected in the project work along the Channel. The amended 

Memorandum of Understanding shows the changes in the Exhibit E plan sheets. 

 

Another change from the original Memorandum of Understanding was a design description 

change to a specific standard for the bridge barrier rail.  This request from the Cass County 

Highway Department was made due to the standard is now being utilized on County bridges but 

was not at that the time the original was signed. 

 

Both changes benefit Cass County.  The first change along the Frontage Road saves Cass County 

on maintenance costs and the second change increases safety along the bridges. 

 

 SUGGESTED MOTION:   

Move to approve the Amended Cass County and Metro Flood Diversion Authority Memorandum 

of Understanding.  

 

 

 

 

 



CONTRACT APPROVAL 

REQUIRED BY DEPARTMENT:  

DEPARTMENT: ____________________ DATE OF REQUEST:   ___                         _ 

COMPANY REQUESTING CONTRACT: ________________________________ ____ 

BRIEF PROJECT DESCRIPTION: ____________________________            ___ ____ 

    NEW CONTRACT    OR              CONTRACT RENEWAL 

REQUIRED BY STATE’S ATTORNEY OFFICE: 

STATE'S ATTORNEY SIGNATURE: ________________________________________ 

STATE'S ATTORNEY COMMENTS:  

______________________________________________________________________ 

______________________________________________________________________ 

______________________________________________________________________ 

Highway Department 07-12-2023

Diversion Authority

Amendment to MOU
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Execution Version 

 

 

 

 

 

 

 

 

 

 

 

 

 

FIRST AMENDMENT TO  

MEMORANDUM OF UNDERSTANDING 

 

BY AND BETWEEN 

METRO FLOOD DIVERSION AUTHORITY 

AND 

CASS COUNTY, NORTH DAKOTA 

 

Dated as of _______________, 2023 

 

Relating to: 
 

A First Amendment to the Memorandum of Understanding outlining roles and 

responsibilities for the design, construction, and relocation of road facilities in conjunction 

with the Storm Water Diversion Channel and Associated Infrastructure of the Fargo-

Moorhead Metropolitan Area Flood Risk Management Project. 

 

 

 
 

This instrument was drafted by: 

Ohnstad Twichell, P.C. 

P.O. Box 458 

West Fargo, North Dakota 58078 
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FIRST AMENDMENT TO MEMORANDUM OF UNDERSTANDING 

 

 THIS FIRST AMENDMENT TO MEMORANDUM OF UNDERSTANDING (the 

“First Amendment”) is made and entered into this ____ day of ___________, 2023 (the “Effective 

Date”), by and between METRO FLOOD DIVERSION AUTHORITY, a political subdivision of 

the State of North Dakota (the “Authority”), and CASS COUNTY, NORTH DAKOTA, a political 

subdivision and home rule county of the State of North Dakota (the “County”). 

 

 WHEREAS, construction of the locally preferred plan for the Fargo-Moorhead 

Metropolitan Area Flood Risk Management Project (the “Comprehensive Project”) at the Fargo, 

North Dakota, and Moorhead, Minnesota, metropolitan area was authorized by Section 7002(2) of 

the Water Resources Reform and Development Act of 2014, Public Law 113-121; and  

  

 WHEREAS, the Authority is the local sponsor responsible for delivering the 

Comprehensive Project; and  

 

WHEREAS, on December 17, 2020, the Authority and the County entered into a 

Memorandum of Understanding (the “MOU”) outlining the roles and responsibilities of the Parties 

for the SWDCAI of the Comprehensive Project; and 

 

WHEREAS, the Authority and the County now desire to enter into this First Amendment 

to modify some of the terms of such roles and responsibilities. 

   

NOW, THEREFORE, in consideration of the mutual covenants and agreements made 

herein, the Authority and the County agree as follows:  

 

1. Amendments.  The Parties agree to amend the MOU as set forth in this paragraph.  Text 

that is underlined indicates an addition to the MOU and text that has a strikethrough indicates a 

deletion to the MOU. 

 

A. Section 6.04 of the MOU is amended as follows: 

 

Section 6.04. FRONTAGE ROAD.  Between 166th Avenue Southeast and the SWDCAI38th 

Street West, the Authority will convert the Frontage Road to a minimum maintenance road 

by reclaiming/milling the existing asphalt and adding four (4) inches of gravel. The 

Authority will install a road closure gate on the east side of the 166th Avenue Southeast 

intersection per NDDOT Standard Drawing D900-3.  On the east side of the SWDCAI, the 

Authority will dead end the Frontage Road and will construct a T-Type cul-de-sac for a 

single unit vehicle as shown in Figure 5-1G of the AASHTO A Policy on Geometric Design 

of Highways and Streets.  The cul-de-sac will have a minimum of 7 inch HBP FAA-42 

Superpave and 4 inch HBP FAA-42 Superpave shoulders.  The Authority will provide end-

of-road object markers and advance warnings signs per the FHWA Manual of Uniform 

Traffic Control Devices construct improvements in accordance with BU-R22 – 37th St SE 

East of the Diversion Channel and BU-R23 – 37th St SE West of the Diversion Channel 

design documents, attached hereto as Exhibit E. 

 

B. Exhibit D to the MOU is hereby modified as shown on the attached Exhibit D. 
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C. Exhibit E attached to this First Amendment is incorporated into the MOU as Exhibit 

E. 

 

2. Governing Law.  This First Amendment will be construed and enforced in accordance with 

North Dakota law. 

 

3. Survival of Agreement.  If any court of competent jurisdiction finds any provision or part 

of this First Amendment is invalid, illegal, or unenforceable, that portion will be deemed severed 

from this First Amendment, and all remaining terms and provisions of this First Amendment will 

remain binding and enforceable, and the Parties’ obligations under this First Amendment will 

remain binding and enforceable. 

 

4. Entire Agreement.  This First Amendment, along with the MOU, and any other related 

documents, as well as any amendments to those agreements and documents, constitutes the entire 

agreement between the Parties regarding the matters described in this First Amendment. 

 

5. Modifications.  Any modifications or amendments to this First Amendment must be in 

writing and signed by all Parties of this First Amendment. 

 

6. Binding Effect.  The covenants, terms, conditions, provisions, and undertakings in this First 

Amendment, or in any amendment thereto, will be binding upon the Parties’ permitted successors 

and assigns. 

 

7. Representation.  The Parties, having been represented by counsel or having waived the 

right to counsel, have carefully read the contents of this First Amendment and agree they have not 

been influenced by any representations or statements by any other parties. 

 

8. Headings.  Headings in this First Amendment are for convenience only and will not be 

used to interpret or construe its provisions. 

 

9. Electronic Signatures.  The Parties agree that an electronic signature to this First 

Amendment shall be valid as an original signature of the Party and shall bind the signatories of 

this MOU.  

 

IN WITNESS WHEREOF, the Authority and the County caused this First Amendment 

to be executed. 

 

 

(Remainder of page intentionally left blank.)
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Signature Page for Metro Flood Diversion Authority 

 

 

The Governing Body of the Metro Flood Diversion Authority approved this First Amendment on 

the ___ day of ____________, 2023. 

 

 

METRO FLOOD DIVERSION 

AUTHORITY 

 

 

 

By:       

  Dr. Timothy J. Mahoney, Chair 

 

 

 

By: ______________________________ 

 Joel Paulsen, Executive Director 

 

ATTEST: 

 

 

_________________________________ 

Dawn Lindblom, Secretary 
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Signature Page for Cass County, North Dakota 

 

 

The Governing Body of Cass County, North Dakota, approved this First Amendment on the ___ 

day of ______________, 2023. 

 

 

CASS COUNTY, NORTH DAKOTA 

 

 

 

By:       

  Chad M. Peterson, Chairman of the 

  Board of County Commissioners 

 

ATTEST: 

 

 

       

Brandy Madrigga, County Finance Director 
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EXHIBIT D 

 

BRIDGE DESIGN CRITERIA 

 

1. Design and construct Bridges in accordance with the following: 

 

A. AASHTO LRFD Bridge Design Specifications 

 

B. NDDOT Design Manual Chapters IV and V 

 

C. NDDOT Standard Specifications for Road and Bridge Construction 

 

For cases where AASHTO specifications conflict with NDDOT standards and policies, the 

NDDOT standards and policies take precedence. 

 

2. Bridge requirements: 

 

A. Provide a minimum one (1) foot clearance between the 1.0 percent ACE (100-year) Red 

River Peak Design Flow water surface elevation and the bottom of the lowest girder flange 

or appurtenance within each bridge span. 

 

B. Permissible bridge types are as follows: 

 

a. Pre-stressed concrete I girder 

 

b. Steel plate girders 

 

c. Wide flange rolled girders 

 

d. Cast-in-place and precast concrete box culverts 

 

C. Bridges utilizing fracture critical members are not allowed. 

 

D. Design and construct Bridges with concrete decking. 

 

E. Design bridges on “straight” or tangent sections.  Horizontal curves or curve transitions are 

not permitted in the geometric design. 

 

F. Design and construct bridges with a steel H-pile foundation in which the piles are driving 

to the required bearing capacity. 

 

G. Design and construct bridges with 1” expansion joints at each bridge end in accordance 

with NDDOT CADD Standard Drawing D550-04 Transverse Expansion Joint Detail. 

 

H. Obtain an individual bridge number for each structure from NDDOT; include this bridge 

number on design and plan sheets. 
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I. Design and construct concrete bridge barrier rail with a Kansas Corral Rail an open style 

concrete railing that is rated TL-3 or better under MASH 2016 in compliance with the 

Technical Requirements.  
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EXHIBIT E 

 

BU-R22 AND BU-R23 DESIGN REPORTS 
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