
CASS COUNTY BOARD OF COMMISSIONERS 
SPECIAL MEETING AGENDA 

MARCH 25, 2021—2:00PM 
 

 
1. Call Meeting to Order 

2. Kevin Biffert & KNB Properties Agreement     Information/action 

3. Construction Contracts for Jail Intake Expansion Project   Information/action 

4. Adjournment 

 



 
 

M E M O 
 
 
TO:  Cass County Commissioners 
   
FROM:  Robert W. Wilson  
        
DATE:  March 24, 2021 
 
SUBJECT: March 25th Special Meeting Items 

 
 
At a special meeting on March 25th, 2021 the Board may consider approving 
an agreement between Cass County and KNB Properties, LLC.   
 
In late 2019 KNB Properties installed an unapproved access to its business 
location off County Highway 16, just east of the I-29 exit (3301 124th Ave. 
South, Section 35). The access violates two county ordinances.  On January 
21, 2020, the Commission authorized sending KNB Properties a letter 
outlining the violations and a demand to remedy the violations within 20 
days.  That letter was dated the following day and signed by States Attorney 
Birch Burdick.   
 
Within the 20-day time period KNB Properties responded, through counsel, 
to Mr. Burdick indicating a willingness to work with the county to find a more 
suitable access location.  In a February 12th email Mr. Burdick made a record 
of a meeting earlier that day involving Cass County and KNB Properties 
representatives. The email indicates the 20-day timeline would be 
suspended as the parties attempt to work towards a mutually agreeable 
solution. 
 
On March 11th County Engineer Jason Benson met with KNB Properties 
representatives to discuss specific timelines and processes Cass County 
would develop to modify the existing access (at KNB Properties expense) 
to meet county ordinance requirements. There were no further 
communications between the parties until May 29, 2020, when Mr. Benson 
contacted KNB properties again, reiterating a willingness to work in good 
faith with them.    
 
Mr. Benson received a response from KNB Properties legal counsel on July 
13th, providing the first indication the business was not in agreement with 
several steps Mr. Benson outlined to bring the approach into compliance.   
 
On July 21st county staff approached the Commission requesting Mr. 
Burdick contact KNB Properties legal counsel and inform them the hold on 
the 20-day requirement to remedy the violation was lifted, and if action were 
not completed the county would act.  A motion was approved authorizing 
the County to take enforcement action on or after August 25th.   
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In a letter to Mr. Burdick dated August 5th KNB Properties legal counsel described 
the virtues of the business operating out of the property in question.  That letter 
included the following statement, “despite these positives, KNB finds itself subject 
to increasingly intensified actions and threats by Cass County.”  The Commission 
was briefed on the status of this issue on August 17th. 
 
On August 31st, the Cass County State’s Attorney, Administrator and Engineer 
meet with Highway Portfolio Commission Duane Breitling about appropriate 
litigation steps to resolve the matter. Commissioner Breitling recommended 
engaging legal counsel from the North Dakota Insurance Reserve Fund (NDIRF).  
If the dispute resulted in litigation NDIRF would be involved, and the County would 
be well served to receive their input prior to initiating action.   
 
NDIRF-appointed attorney Mr. Dan Gaustad reviewed the history of the dispute 
and provided feedback to Mr. Burdick on October 27, 2020.  Including Mr. Gaustad 
in this effort extended the length of an already lengthy process.  It also contributed 
greatly to pursuing the County’s interests.  Mr. Gaustad’s feedback included 
additional clarifications and documentation requested of the County Highway 
Department. Mr. Benson provided the requested information in a letter dated 
December 9, 2020.   
 
Having received Mr. Gaustad’s input, Mr. Burdick again reached out by letter to 
KNB Properties legal counsel on January 29, 2021 indicating the business had 
until March 3rd to remedy the approach.  This letter indicated that if KNB Properties 
failed to remedy the violations, the County would take corrective action.  KNB 
Properties legal counsel responded in writing on February 4, 2021 with a letter that 
opened with the line, “it is unfortunate we are having ultimatums handed out by the 
Cass County.” That is a creative interpretation of the hundreds of hours of staff 
time Mr. Burdick and Mr. Benson’s offices have devoted to reaching a mutually 
agreeable resolution to this matter. 
 
Nevertheless, the February 4th letter spurred a flurry of recent meetings and 
exchanges of drafts resulting in an agreement, expected to be signed by 
representatives of KNB Properties.  The agreement remedies the ordinance 
violations to Cass County’s satisfaction, under Cass County’s supervision and at 
KNB Properties expense. 
 
A natural question is why did we not hold this matter until the next regular meeting 
on April 5th. Cass County intends to complete this project in 2021.  Since it is nearly 
April, time is getting short and saving a week-and-a half will be significant to bidding 
and completing this project on schedule. 
 
A copy of the agreement is attached for your review.  At your request I can also 
provide any of the referenced documents. 
 
 
Suggested Motion: Move to authorize the Chair to sign the agreement 
between Cass County and KNB Properties, LLC for reconstruction of a 
portion of County Highway 16. 



































CASS COUNTY  
COMMISSION POLICY MANUAL             38.19 
________________________________________________________________________ 

SUBJECT:  ORDINANCE #2007-1 AMENDED (CASS COUNTY HIGHWAY ACCESS) 

ADOPTED DATE:   AUGUST 3, 2015            PAGE 1 OF 2 
________________________________________________________________________ 

AN ORDINANCE REGULATING ACCESS ONTO HIGHWAYS IN CASS COUNTY: 

WHEREAS, The County of Cass has a Home Rule Charter, enacted in 1994 pursuant 
to North Dakota Century Code Section 11-09.1; and 

WHEREAS, within the Home Rule Charter Article 2, the electors granted the Cass County Board 
of Commissioners authority to provide for the adoption, amendment, repeal, initiation, referral, 
enforcement, and penalties for violation of ordinances, resolutions, and regulations to carry out 
its governmental and proprietary powers and to provide for public health, safety and welfare; 
and 

WHEREAS, within the Home Rule Charter Article 2, the electors granted the Cass County Board 
of Commissioners authority to lay out or vacate public grounds, and provide for the construction, 
use, operation, designation, and regulation of a county road system; and 

WHEREAS, N.D.C.C. §24-01-30 provides county highway authorities the power to establish 
controlled-access facilities for public use wherever such authority or authorities are of the opinion 
that traffic conditions, present or future, will justify such special facilities.  Said highway 
authorities of the county, in addition to the specific powers granted by law, also have and may 
exercise, relative to controlled-access facilities, any and all additional authority now or hereafter 
vested in them relative to highways or streets within their respective jurisdictions. Said units may 
regulate, restrict, or prohibit use of such controlled-access facilities by the various classes of 
vehicles or traffic in a manner consistent with the definition of a controlled-access facility; and 

WHEREAS, the primary function of County Highways is to carry large volumes of through traffic 
and a secondary and subservient function is to provide access to abutting property; and 

WHEREAS, the absence of reasonable controls and regulations for access results in a reduction 
of roadway capacity and safety.  Unregulated access substantially increases delay and 
congestion to the motoring public using the County Highway system; and 

WHEREAS, conflicts between vehicles using a County Highway and vehicles entering and 
exiting via access facilities are minimized through the application of appropriate design 
standards.  Therefore, the application of controlled-access will promote consistent driver 
expectations resulting in maximum operational efficiencies and safety, and protect the public 
investment in County Highways.  
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CASS COUNTY  
COMMISSION POLICY MANUAL             38.19 
________________________________________________________________________ 
 
SUBJECT:  ORDINANCE #2007-1 AMENDED (CASS COUNTY HIGHWAY ACCESS) 
 
ADOPTED DATE:   AUGUST 3, 2015            PAGE 2 OF 2 
________________________________________________________________________ 
 
NOW, THEREFORE, be it ordained by the Board of Commissioners of the County of Cass that 
the Cass County Highway Access Ordinance, which is attached and incorporated by reference, 
is hereby enacted this 2nd day of April, 2007. 
 
 
 
 
 
 
 
 
 
 
 
 
 
APPROVED: 
 
       ss/Chad M. Peterson   
       Chad M. Peterson, Chairman 
       Board of Commissioners of the  
       County of Cass  
 
ATTEST: 
 
ss/Michael Montplaisir         
Michael Montplaisir, County Auditor 
 
 
 

First Reading: 07/06/2015 
Second Reading: 08/03/2015 

(SEAL)        Final Passage: 08/03/2015 
Publication:  07/13/2015 
 

 
 
HISTORICAL REFERENCE DATE: APRIL 2, 2007 
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CASS COUNTY 
COMMISSION POLICY MANUAL   38.28 
_________________________________________________________________  

SUBJECT:  ORDINANCE #2015-2 (RIGHT OF WAY ENCROACHMENT) 

ADOPTED DATE:  SEPTEMBER 8, 2015 PAGE 1 OF 4 

PURPOSE 

The purpose of this policy is to prohibit encroachments, obstructions, signs, and hay within 
the right of way.  These encroachments and obstructions have negative impacts on the 
safety and function of our roads, ditches, and right of way.  In addition, a majority of the 
Cass County highways are on the Federal Aid System.  Cass County is responsible for 
preventing right of way encroachments regarding county highway projects funded through 
the Federal Aid Highway program, pursuant to 23 CFR Part 1.23, Rights of Way, and Part 
710 Subpart D, Right of Way, Real Property Management. 

GENERAL PROVISIONS 

The NDDOT is, according to Title 23 United States Code and 23 CFR 1.27, required to 
maintain, or cause to maintain, all federally funded highway projects. Title 23 United States 
Code 101 defines maintenance as: “...the preservation of the entire highway, including 
surface, shoulders, roadsides, structures, and such traffic-control devices as are 
necessary for safe and efficient utilization of the highway.” 

Title 23 further requires a State transportation department to maintain each project 
constructed with Federal-aid funds until such time that it no longer constitutes a part of the 
Federal-aid system. It is the Federal Highway Administration’s (FHWA) role to see that 
maintenance of Federal-aid projects is adequate and to provide technical assistance in 
disseminating information on successful maintenance techniques. 

It is the policy of the NDDOT to require all county and city projects receiving federal dollars 
to enter into an agreement with the Department to ensure that as recipients of federal 
money the counties and cities agree to abide by the terms and conditions required. The 
agreement will require counties receiving federal funds to provide an annual certification 
that all federally funded highway projects constructed are being maintained as required. 

In addition, the North Dakota Century Code (N.D.C.C.) has several sections that refer to 
right of way encroachments, obstructions, signs, and hay.  This policy consolidates 
these codes and outlines their enforcement.  The following sections of the N.D.C.C. are 
references for this policy: 

N.D.C.C. 24-01-12 Regulation of advertising signs on highways.
N.D.C.C. 24-01-12.2 Hay disposal
N.D.C.C. 24-05-23 Encroachment upon county roads, ditches, approaches -
Liability for damages.
N.D.C.C. 24-05-24 County and township road rights of way - Removal of
obstructions.

Exhibit 2



CASS COUNTY 
COMMISSION POLICY MANUAL         38.28 
_________________________________________________________________   
 
SUBJECT:  ORDINANCE #2015-2 (RIGHT OF WAY ENCROACHMENT)  
 
ADOPTED DATE:  SEPTEMBER 8, 2015 PAGE 2 OF 4 
             

 
N.D.C.C. 24-06-29 Removal of permanent obstructions - Removal of obstructions 
and traffic safety hazards - Cost. 
N.D.C.C. 39-10-07.2 Display of unauthorized signs, signals, or markings 
N.D.C.C. 63-05-01 Landowners or operators along county and township highways 
to cut weeds and grasses. 

ADMINISTRATION 
 

Marking the Right of Way:  Right of way boundaries will be marked with right of way 
markers. Markers will be generally placed at the section line and quarter line, or other 
locations where the right of way changes or deviates.  When installing right of way markers 
in a previously unmarked area, the Cass County Engineer will send out a notice to the 
adjacent landowner regarding the placement of markers and the encroachment policy.  
Those landowners damaging or removing highway right of way markers will be held 
responsible for the repair or replacement of the markers as discussed below.  
 
Inspecting the Right of Way:  The County will perform routine inspections for right of way 
encroachments in late summer and fall, with re-inspections in the spring or as necessary.  
Efforts will be made to enforce right of way encroachments prior to seeding or after 
harvest.  However, if necessary, the County may take steps to enforce the right of way 
prior to harvest.  
 
Notification of Right of Way Encroachments:  The Cass County Commission authorizes 
the County Engineer or his designee to notify landowners in writing regarding any right of 
way encroachment.   
 
Remediation of Right of Way Encroachments:  In accordance with N.D.C.C. 24-05-23, the 
landowner must remove the encroachment within twenty days of receipt of this notice.  
The County Engineer may authorize a landowner to deviate from the twenty day 
requirement in order to allow the landowner until the end of harvest season to correct the 
encroachment.  Corrective action will include, but not be limited to, replacement of 
approved or recommended grass seed and mulch as well as correction of slopes or 
ditches that have been altered as a result of the encroachment.  Failure to remedy this 
situation will cause the landowner to be liable to the County for damages resulting from 
the encroachment. If the landowner fails to correct the encroachment, the County will 
complete the necessary work to repair the encroachment and the landowner will be billed 
for the cost associated with correcting the damages.  The landowner may also be billed 
for damages to right of way markers or County signs.  If the bill remains unpaid for two 
consecutive months, the bill will be certified to the County Auditor and all of the expenses 
shall be charged against the land and shall become a part of the taxes to be levied against 
the land for the ensuing year and shall be collected in the same manner as other real 
estate taxes are collected.   
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SUBJECT:  ORDINANCE #2015-2 (RIGHT OF WAY ENCROACHMENT)  
 
ADOPTED DATE:  SEPTEMBER 8, 2015 PAGE 3 OF 4 
             
 
Safety:  When a right of way encroachment poses an imminent safety threat, the County 
will take necessary action to remove the encroachment.  When possible, attempts will be 
made to notify the landowner to remove the encroachment.  If the County incurs a cost to 
remove the encroachment, the cost may be levied against the landowner as stated above. 
 
Obstructions in the Right of Way:  In accordance with N.D.C.C. 24-06-29, if a person 
places or causes to be placed an obstruction or traffic safety hazard within the right of way 
of any highway road surface, the board of County Commissioners, County Engineer, or 
his designee shall issue a written order to the person who caused the obstruction or traffic 
safety hazard to be placed there to remove the obstruction or traffic safety hazard.  If the 
person notified fails to remove the obstruction or traffic safety hazard as soon as practical 
after the notice is received, the board of County Commissioners, County Engineer, or his 
designee shall remove the obstruction or traffic safety hazard.  The person responsible for 
placement of the obstruction or traffic safety hazard is responsible and may be billed for 
any costs incurred by the County for removal of the obstruction or traffic safety hazard.  
These obstructions or hazards may include, but are not limited to signs, landscaping 
timbers, rocks, or other hazards.  In addition, landowners are not authorized to push snow 
into the right of way and ditches of County highways which include the roadway in-slope, 
ditch bottom, and back-slope of the roadway.  This practice can exaggerate drifting 
problems experienced on highways and can create obstructions for motorists.  If a 
landowner is notified of an unauthorized snow pile, they are responsible for removing the 
obstruction.  The County will only notify the landowner once during the winter season.  
Costs incurred to remove any future obstructing snow piles will be levied against the 
landowner. 
 
Harvesting Hay in the Right of Way:  Every person harvesting hay on the County right of 
way, who stores the harvested hay on the right of way for later removal, shall store the 
harvested hay at the outer edge of the rights of way. The County Engineer may remove 
any hay that is not stored safely as prescribed above. All hay stored on the right of way 
must be removed by November first of each year. 
 
Unauthorized Signs: N.D.C.C. 24-01-12 (regulation of advertising signs on highways) 
outlines that private signs are not authorized in the right of way.  It also states that signs 
or billboards on private property cannot be placed within one thousand feet of any highway 
grade crossing in such a manner as to obstruct or interfere with a free and clear view of 
such crossing from any highway or railroad intersecting threat.  The Cass County 
Commission authorizes the County Engineer or his designee to notify landowners, sign 
companies, or any persons placing an unauthorized sign in writing regarding the right of 
way encroachment.  Any advertisement in or upon a public highway or private property 
which is deemed to be a hazard to traffic, or in the future may tend to create a hazard to 
traffic, may be taken down, removed, or destroyed by direction of the County Engineer or 
his designee. 
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Landowners Responsibility to Maintain Right of Way:  N.D.C.C 63-05-01 (Cutting weeds 
and grasses on highways) states it is the duty of landowners or operators with land 
adjoining regularly traveled County roads to cut all weeds and grasses along the regularly 
traveled County roads adjoining their lands, including weeds and grasses growing within 
the public right of way bordering the highways and their lands.  Further, N.D.C.C. 63-05-
03 states that any cost the County incurs due to a landowners failure to mow can be levied 
against the land for the ensuing year and shall be collected in the same manner as other 
real estate taxes are collected, and placed to the credit of the respective subdivisions 
entitled thereto.   
 
 

APPROVED: 
 
       ss/Chad M. Peterson   
       Chad M. Peterson, Chairman 
       Board of Commissioners  
       County of Cass  
 
ATTEST: 
 
ss/Michael Montplaisir   
Michael Montplaisir 
Cass County Auditor 
 

 
 First Reading: August 3, 2015 

(SEAL) Second Reading: September 8, 2015 
       Final Passage:  September 8, 2015  
       Publication: August 10, 2015  
 
 
 
 
 
 
 
 
 
 
 
 
HISTORICAL REFERENCE DATE:  SEPTEMBER 8, 2015 
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TURN LANE/BYPASS LANE REQUIREMENTS
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