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Written Correspondence Timeline – Derek Flaten 

 

 

OIN 9742 Sent Received 

Offer to Purchase 11/22/2019 11/22/2019 

Formal Negotiations and Written Offer of Just Compensation 4/22/2020 4/23/2020 

Request for Meeting 5/18/2020 5/21/2020 

Notice of Intent to Take Possession of Right-of-Way 7/2/2020 7/7/2020 

Request for Approval to Take Possession of Necessary Right-of-Way 
and Temporary Easement 7/30/2020 7/30/2020 

Invitation to Attend Public Meeting 8/6/2020 8/7/2020 

Commission Meeting Date 9/21/2020 
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CASS COUNTY COMMISSION 

CHECKLIST — COMPLIANCE WITH N.D. CENT. CODE § 61-16.1-09(2) 

FARGO-MOORHEAD AREA DIVERSION PROJECT 

A. Subject Property Information: 

1. Landowner:   Derek Scott Flaten 

2. Land Agent:   Ken Helvey 

3. Parcel No.:   53-0000-09083-020 

4. OIN No.:   9742 

B. Verification: 

1. NDCC § 61-16.1-09(2)(b)(1)(a) requires the Cass County Joint Water Resource 

District (“CCJWRD”) to conduct 60 days of informal negotiations. 

• Did CCJWRD verify at least 60 days of informal negotiations with Landowner:  

_______ 

2. NDCC § 61-16.1-09(2)(b)(1)(b)[1] requires CCJWRD to send the landowner an 

appraisal and written offer for just compensation by certified mail or commercial 

delivery requiring a signed receipt or other evidence of constructive notice. 

• Did CCJWRD verify it sent Landowner an appraisal and written offer for just 

compensation:  _______ 

• Did CCJWRD verify service of the appraisal and offer by certified mail or 

commercial delivery, and that Landowner either signed for them or had 

constructive notice:  _______ 

3. NDCC § 61-16.1-09(2)(b)(1)(b)[2] requires CCJWRD to send Landowner a written 

request for a meeting by certified mail or commercial delivery requiring a signed 

receipt [if the parties have not come to an agreement within 15 days of Landowner’s 

receipt or notice of CCJWRD’s offer]. 

• Did CCJWRD verify it sent Landowner a written request for a meeting by certified 

mail or commercial delivery, and that Landowner either signed for the notice or 

had constructive notice:  _______ 
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4. NDCC § 61-16.1-09(2)(b)(1)(b)[3] requires CCJWRD to send Landowner a written 

notice of intent to take possession of the right of way, by certified mail or commercial 

delivery requiring a signed receipt [if the parties have not come to an agreement within 

30 days of Landowner’s receipt or notice of CCJWRD’s invitation to a meeting].   

• Did CCJWRD verify it sent a written notice of intent to take possession of right 

away by certified mail or commercial delivery, and that Landowner either signed 

for the notice or had constructive notice:  _______ 

5. NDCC § 61-16.1-09(2)(b)(2) requires all written communications to Landowner to 

include contact information for responding to CCJWRD and a description of the 

required negotiation timeline.  

• Did CCJWRD verify that all written communications to Landowner included 

contact information for responding to CCJWRD and a description of the required 

negotiation timeline:  _______ 

6. NDCC § 61-16.1-09(2)(b)(3) prohibits a district from including or utilizing any 

reference to quick take eminent domain during negotiations.   

• Did CCJWRD verify it did not include or utilize any reference to quick take 

eminent domain during negotiations:  _______ 

If the Commission answers in the affirmative to the above questions, 

RECOMMENDED MOTION:   

• I move to authorize the Cass County Joint Water Resource District to utilize quick 

take eminent domain under Section 61-16-1.09(2) of the North Dakota Century 

Code to take an easement for a right of way, and temporary easement (if any), 

regarding the OIN described above in A.4.    
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FM Area Diversion Project 
Property Negotiation Summary 

September 14, 2020 

Owner Derek Flaten 

Mailing Address 16660 38th Street E, West Fargo, ND 58078 

Property Location Diversion Channel 

Property Type Agriculture/Residential 

OIN 9742 

Land Firm & Agent SRF - Ken Helvey  

Property Need 

The parcel is located within the Diversion Channel area associated with the Project. The Diversion 

Authority is required to obtain a portion of the parcel for the Diversion Channel.  

Valuation and Negotiation Summary: 

Appraisal Value / Date $1,504,810 (rd) – 7/2/19 
 63.27 acres land taking at $7,636/acre – $483,219.72 

(2.66 road/waste acres - $0) 
House - $966,000 
5.5 acres building site taking at $10,000/acre – $55,000 

 .8 acres TCE at $170/5 years - $680 

Counteroffer $2,654,613 
See details below.  Board rejected this counteroffer at last meeting 
in August.  
New counter offer as of September 14th- $2,700,000 
Will be presented at 9/24/2020 Board Meeting 

Negotiation Notes 

• SRF Land agent, Ken Helvey, has had contact with landowner regarding the offer to 

purchase many times. By phone, in person and by email. 

• Landowner has always maintained the opinion that the appraisal was too far off.  

• If counteroffer is not accepted owner may be getting their own appraisal. 

• Landowner has presented a counteroffer for a total of $2,654,613 (76% increase) 

66.43 acres x $16,750/A - $1,112,703 

House and 5 acres – $1,500,000 

41.23 acres x $1,000/A damages to remainder – $41,230 

.8 acres TCE at $170/5 years - $680 
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• SRF has proposed the following as a potential settlement: 

o Original Offer: 
Appraised value of house and Land (5.5 acres) =$1,021,000 

63.27 acres x $7,636= $483,291 (excluded road waste) 

.8 acres TCE= $680 

RHDP= $179,000 

TOTAL PACKAGE: $1,683,889 

  

o Proposal SRF has suggested bringing to the Board (This proposal acquires extra land): 
Appraised value of house and Land (5.5 acres) (15% increase) =$1,174,150 

65.93 acres x $8,400= $553,812 (10% increase on required acres) (Includes road waste) 

48.58 acres at $7,636 (buy remainder of parcel at appraised) = $370,957 

RHDP= Zero 

TOTAL PACKAGE: $2,098,919 

• Mr. Flaten is not prepared to accept this proposal. 

• Owner has received 90 Day Notice for December 4th, 2021 

• Owner has increased his counteroffer to $2,700,000 as of September 14, 2020 
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1/ 2    ) 9 Demonstrations

Proof of Delivery x

i Dear Customer,

Quick This mace serves as proof of delivery for Me shipment hsted below.

Tracking Number Weight

Tracking Detail
1T BE24A815167075 1. 0] ` 85

Service Shipped / Billed On

UPS Ground o5/ 19/ m20

Aaaeimanaltormation

Adult sgnamre Required

Eahe On Received By

Deliver 05/ 21/ 20206:32 P. M.  Bsel

Delivered To

O6W 38RI SL SE y

WlS FARM, NO, 58028, D5

Delivered On Left At

Thursday
Reade° dal

05/ 21/ 2020 Thank you fou gwag us tis opporNnity to serve you. Devils are Only available for shipments delivered W mMe last 120
days. Please print for} our means &you mature flus informanon ager 120 days.

sincerely,

uPs

Traclang results provided by ON: 06/ 09/ 2020 5:01 P. M. FST

Pant thas page
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Hello, your pacbge Ms been tltliverecl.

OeiweryUMe:   ThuMay, 05120026

Oeinwry Time:   06:32M

I At R DENr

S Nby:   Bsel

CASS WATER RESOURCE DISTRICT

R DENRAI

Tmclung Number:  My IE24AB15162025

DEREKKOTTHATEN

Ship Ta:      
16EW3 SiREEF SE

WESF FARC, NOS 6205

US

Numbed Patlmgg:     1

BPSSeme: UPS QwM
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Hello, your pacbge Ms been Hl.

OeiweWO    .   Tumtl07107/2020

DeinryTime:   09:43M

I At RMDENR

Sgneaby:   FwMEN

I

CASS WATER RESOURCE DISTRICT

Tmcl ng Number:  12W13E24P8340ni

DEREK5 FUTEN

Ship To:      
16EW 30TH STREET SE

w FARGO, NDm

us

NumberNPa6ages:     I

uPSSemB: IAS OwM

Pmge Weybr.   1.0u
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Proof of Delivery x

Dear Customer,

This mince serves as proof of celllrery for the shipment listed below.

Tracking Number Weight

1L 3E24FB24D75362 1. 00 L85

Service Shipped / Billed On

UPS Ground 07/ 02/ 2020

AddRlonal Information

Adult SgnaNre Required

Delivered On Receives By

0]/ 0]/ 20209:43 A.M.  FIAT N

Delivered TO nwnniumnnwiiwunMnUK
166 H Sf6) 38TSE nW jIirommonnownlinunMw
VIESr FPRGO, NO, 58078, U5

Yumanwnwnunwwwnwwwun

Left AtResidential
Thank you for green us has opportunity to serve you. Detains are only available for shipments defi Bred within the last 120
days. Please print for your records if you require this information after 120 days.

S ncerely,

UPS

Tacking results powded by UPS: 0]/ 1)/ 2020 3:32 P. M. FSf

Print Jus page
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OIN Land Owner

Land Agent/PMC 

Organization Land Agent/PMC

If other 

Organization, 

please specify:

Specify 

your name: Type of Contact Comments Date & Time Observed

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson Phone Call Spoke with Derek but he was in a meeting.  He wil call back later in the 

day.

4-5-2017;  1:30PM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson Phone Call Derek returned phone call.  Discussed Diversion Project and his 

intention to build on his 120 acres on the east side of the NE1/4 of 

Section 15 in Mapleton Township.  Discussed the appraisal process.

4-5-2017;  2:20PM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson City of West 

Fargo

Letter City of West Fargo sent a letter to Derke Flaten regarding the building 

permit for his home.  They made him aware of the possibility to 

construct the diversion channel and clarify that the City of west Fargo 

has no future liability inrelation to approval of the permit if issues arise 

in the future with the Diversion Authority.

4/6/2017

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson Phone Call Spoke with Derek, invited him to a meeting at the Cass County Hwy 

Dept.  Derek will try to make the meeting.

4/13/2017;  10:48AM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson Phone Call Spoke with Derek, meeting time changed to 4:30PM on Wed., April 19. 4/18/2017;  2:20PM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson Phone Call Left message with Jim Bullis, attorney for Derek Flaten. 4/26/2017;  11:00AM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson Phone Call Spoke with Jim Bullis to discuss Derek Flaten's plans to build his house 

and the Diversion Authority planning to build the channel across his 

property.

4/27/2017;  1:53PM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson Phone Call Jim Bullis called to say he spoke with Derek Flaten and urged him not to 

go forward with building the house. 

Informed Bullis that Brian Field will appraise the property.  It was 

suggested that Derek move the home site west off of the Diversion 

channel and onto his dad's land that the JB may also assist in paying for 

survey work and other work he has completed on the original site.

5/01/2017;  11:30AM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson AE2S Emails Emails between AE2S, Cass County Administrator:

Discussions regarding the West Fargo building permit.  Oly provided 

update from Bullis phone call and that Bullis will contact Flate to 

discuss the project with him and ask that he hold off on building his 

home.  Also Crown Appraisal will begin the appraisal process.

5/04/2017;  

4:00 - 5:45PM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson AE2S Emails Emails between Oly and AE2S looking for update from any contact with 

Bullis;  no contact made as of this date.

5/09/2017;  4:00PM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson AE2S Emails Email between Oly and AE2S looking for update from any contact with 

Bullis.  Oly spoke with Jim and Jim suggested to Derek not to begin 

excavation on the property. 

5/10/2017;  2:30PM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson Phone Call Left message for Jim Bullis to contact Oly. 5/16/2017;  8:20AM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson Phone Call Left message for Jim Bullis to contact Oly. 5/18/2017;  10:55AM

        "Exhibit A"
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OIN Land Owner

Land Agent/PMC 

Organization Land Agent/PMC

If other 

Organization, 

please specify:

Specify 

your name: Type of Contact Comments Date & Time Observed

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson AE2S Email Email between Oly and AE2S looking for update and contact with Bullis.  

No contact made as of this date.

5/19/2017;  10:15AM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson Phone Call Spoke with Jim Bullis.  He has had no contact with Derek Flaten. 5/23/2017;  2:30PM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson AE2S Email Email from AE2S regarding Flaten property and proceeding with 

construction of his home.  AE2S contacted Jim Bullis to discuss the 

construction.  Bullis was unaware of the construction.  Bullis also 

stated that even though he advised against construction, it is legally his 

land and Flaten did receive a building permit from West Fargo.

AE2S will pursue the Certificate of Survey and request appraisal of the 

property

6/02/2017;  11:25AM

2019 Communications

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson Phone Call Left voice message with Derek to inform him that negotiations were 

beginning again and that the appraiser will call to discuss the property 

appraisal.

3/07/2019;  2:00PM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson Phone Call Derek returned the phone call.  He was notified that Crown Appraisal 

will be out to to the appraisal inspection.  Derek stated that he already 

has an appraisal from 2 firms located in Alexandria MN and 

Minneapolis MN.   Once the appraisal is completed a copy will be 

provided to him for review prior to beginning negotiations. 

3/07/2019;  4:40PM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson Phone Call Derek returned phone calls and text messages after several attempts. 

Derek agreed to set up a meeting with the appraiser.

6/26/2019;  1:30PM

9742 DEREK FLATEN Land Agency - Ulteig Oly Olafson In Person Meeting Oly, Brian Field, Derek and Dan Flaten met to discuss the appraisal 

process and complete the appraisal inspection.

7/02/2019;  9:00AM
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Date Note

11/22/2019 Appraisal and offer letter hand delivered 

12/12/2019 Relocation notice sent 

1/27/2020 Ken called ‐ voicemail was full 

2/5/2019 Ken mailed a letter to Derek requesting a meeting to discuss the offer

2/6/2020 Derek left Ken a voicemail. He is not happy, will not consider the offer as it stands now. Does not want to be contacted again 

2/19/2020 Talked to Derek regarding offers‐They are not for sale and to leave them alone

4/22/2020 Formal offer letter sent

5/18/2020 CCJWRD invite sent

5/21/2020 CCJWRD invite received

8/5/2020 Talked with Dan regarding both offers

8/7/2020 Talked to Dan about both of family parcels.  Still want what we discussed

8/13/2020 Board rejected Flaten counter offer

8/18/2020 Talked with Dan. Will try to work up a number we think the Board will accept

8/20/2020 Sent email to Derek and Dan regarding settlement proposal (pending Board approval).  Received a reply and then responded

8/24/2020 Email to see what they thought about counter proposal

8/25/2020 Received a call from Derek that he was still only willing to accept the proposal that the Board rejected

8/26/2020 Emailed  Derek  and Dan and reiterated that the Board would not accept that offer. Proposed alternate proposal

9/1/2020 Derek emailed that the would like a call. I responded that I would return call after a meeting. Tried calling two times. Voice 

mail was full. Texted and asked him to call me on the 2nd.

9/3/2020 Called and left voicemail to give me a call

9/3/2020 Talked to Derek about the offer and Board not accepting his proposal. Told him that I sent him an alternative. He will not 

accept anything less than his proposal‐ PERIOD.  He doesn't recognize or accept the 90 day Notice. His tone and words were 

very angry and threatening.

OIN 9742 ‐ Derek Flaten Contacts
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AFFIDAVITOFDANJACOBSONFORCASSCOUNTYCOMMISSION

STATEOFNORTHDAKOTA  )  
ss. 

COUNTYOFCASS ) 

1\] I, DanJacobson, doherebystateonoath:  

2\] IserveasChairoftheCassCountyJointWaterResourceDistrict (“theDistrict”).  

3\] AsamemberoftheFMDiversionBoardofAuthority, theDistrictisresponsible

foracquiringtherightofwayinNorthDakotanecessarytoaccommodatetheFargo-Moorhead

AreaDiversionProject (the “Project”).  

4\] TheDistricthasconcludedacquisitionofaRightofWayandTemporaryEasement

inandtorealpropertyownedbyDerekScottFlaten (“Landowner”) isnecessaryfortheProject.  

5\] StateandfederalfundshavebeenmadeavailablefortheProject.  

6\] TherealpropertyownedbyLandownerwhereaRightofWayandTemporary

EasementmustbeacquiredbytheDistrictfortheProjectislocatedinCassCounty, NorthDakota,  

morefullydescribedasfollows:  

RightofWay
OIN9742
ThatpartoftheNortheastQuarter (NE1/4) ofSection15, Township139North, Range50
Westofthe5thPrincipalMeridian, CassCounty, NorthDakota, furtherdescribedas
follows: 

BeginningattheNortheastCornerofSection15; thenceSouth02° 43' 10" Eastontheeast
lineoftheNortheastQuarter (NE1/4) adistanceof1933.43feet; thenceNorth60° 37' 11"  
Westadistanceof315.00feet; thenceSouth87° 19' 32" Westparallelwiththesouthline
ofsaidNE1/4adistanceof121.44feet; thence891.71feetonthearcofanon-tangential
curve, concavetotheeast, havingaradiusof2700.00feet, acentralangleof18° 55' 21",  
andalongchordlengthof887.66feetbearingSouth06° 07' 45" Easttothesouthlineof
saidNE1/4; thenceSouth87° 19' 32" Westonsaidsouthlineadistanceof204.82feet;  
thence890.94feetonthearcofanon-tangentialcurve, concavetotheeast, havingaradius
of2900.00feet, acentralangleof17° 36' 09", andalongchordlengthof887.44feet
bearingNorth05° 53' 04" West; thenceSouth87° 19' 32" Westparallelwithsaidsouth
lineoftheNE1/4adistanceof202.54feet; thenceNorth53° 23' 16" Westadistanceof
1525.16feettothewestlineoftheEast120acresofsaidNE1/4; thenceNorth02° 43' 10"  
Westonsaidwestlineadistanceof798.82feettothenorthlineofsaidNE1/4; thence
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North87° 16' 35" Eastonsaidnorthlineadistanceof1971.55feettothePointof
Beginning.  
Saidparcelcontains71.43acres, moreorless, andissubjecttoallprioreasements,  
reservations, restrictions, andconveyancesofrecord.  

AND

TemporaryEasement
OIN9742
A10-foot-widetemporaryconstructioneasementacrosstheNortheastQuarter (NE1/4) of
Section15, Township139North, Range50Westofthe5thPrincipalMeridian, Cass
County, NorthDakota, furtherdescribedasfollows:  

CommencingattheNorthwestCorneroftheNortheastQuarter (NE1/4) ofSection15;  
thenceNorth87° 16' 35" Eastonthe northlineofsaidNE1/4adistanceof673.18feetto
thewestlineoftheEast120acresofsaidNE1/4; thenceSouth02° 43' 10" Eastonsaid
westlineadistanceof798.82feettothePointofBeginning; thencecontinuingSouth02°  
43' 10" Eastonsaidwestlineadistanceof12.93feet; thenceSouth53° 23' 16" Easta
distanceof1520.54feet; thenceNorth87° 19' 32" Eastparallelwiththesouthlineofsaid
NE1/4adistanceof195.11feet; thence880.86feetonthearcofanon-tangentialcurve,  
concavetotheeast, havingaradiusof2910.00feet, acentralangleof17° 20' 37", anda
longchordlengthof877.50feetbearingSouth05° 58' 20" Easttosaidsouthline; thence
North87° 19' 32" Eastonsaidsouthlineadistanceof10.22feet; thence890.94feetonthe
arcofanon-tangentialcurve, concavetotheeast, havingaradiusof2900.00feet, acentral
angleof17° 36' 09", andalongchordlengthof887.44feetbearingNorth05° 53' 04"  
West; thenceSouth87° 19' 32" WestparallelwithsaidsouthlineoftheNE1/4adistance
of202.54feet; thenceNorth53° 23' 16" Westadistanceof1525.16feettothePointof
Beginning. 

Saideasementcontains0.60acres, moreorless, andissubjecttoallprioreasements,  
reservations, restrictions, andconveyancesofrecord.   

AND

AtemporaryconstructioneasementacrosstheNortheastQuarter (NE1/4) ofSection15,  
Township139North, Range50Westofthe5thPrincipalMeridian, CassCountyCounty,  
NorthDakota, furtherdescribedasfollows:  

CommencingattheSoutheastCorneroftheNortheastQuarter (NE1/4); thenceSouth87°  
19' 32" WestonthesouthlineofsaidNE1/4adistanceof325.22feettothePointof
Beginning; thence891.75feetonthearcofanon-tangentialcurve, concavetotheeast,  
havingaradiusof2690.00feet, acentralangleof18° 59' 38", andalongchordlengthof
887.67feetbearingNorth06° 08' 32" West; thenceSouth87° 19' 32" Westparallelwith
thesouthlineofsaidNE1/4adistanceof10.06feet; thence891.71feetonthearcofanon- 
tangentialcurve, concavetotheeast, havingaradiusof2700.00feet, acentralangleof18°  
55' 21", andalongchordlengthof887.66feetbearingSouth06° 07' 45" Easttosaidsouth
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lineofsaidNE1/4; thenceNorth87° 19' 32" Eastonsaidsouthlineadistanceof10.26feet
tothePointofBeginning. 

Saideasementcontains0.20acres, moreorless, andissubjecttoallprioreasements,  
reservations, restrictions, andconveyancesofrecord.   

7\] TheDistricthasfulfilledtherequirednegotiationstepsinaccordancewith

subsection2ofsection61-16.1-09oftheNorthDakotaCenturyCode.  

8\] TheDistrictsentawrittenofferofjustcompensationtoLandownerbycertified

mailandcommercialdelivery, alongwithanappraisalandpurchaseagreement, onApril22, 2020.   

Acopyoftheoffer (withouttheappraisalthatwasincluded) isattachedasExhibit1.  

9\] OnMay18, 2020, theDistrictsentLandownerawrittenrequestforameeting, by

certifiedmailandcommercialdelivery; theDistrictandLandownerhavenotreachedanagreement

regardingcompensation, andmorethanfifteendayshavepassedsinceLandowner’sreceiptofthe

offer.  AcopyofthewrittenrequestforameetingwiththelandownerisattachedasExhibit2. 

10\] TheDistrictandLandownerhavenotreachedanagreementregarding

compensation, andmorethanthirtydayshavepassedsinceLandowner’sreceiptoftherequestfor

ameeting.  

11\] On July2, 2020, theDistrictsentLandownerawrittennoticeofintenttotake

possessionoftheRightofWay andTemporaryEasement, bycertifiedmail andcommercial

delivery.  AcopyofthenoticeofintentisattachedasExhibit3.  

12\] TheDistricthasretainedlandagentswhoareindirectcontactwithLandowner.   

TheDistrictinstructedourlandagentsnottoreference, mention, orthreatenquicktakeeminent

domainduringnegotiations.  Thelandagentshaveverifiedtheyhavenotreferenced, mentioned,  

orthreatenedquicktakeeminentdomainduringthecourseofnegotiationswithLandownersince

August1, 2017.  
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