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Written Correspondence Timeline – David Brakken 
 

 

 

 

OIN 9174 Sent Received 

Offer to Purchase 8/7/2019 8/7/2019 

Formal Negotiations and Written Offer of Just Compensation 2/11/2020 2/14/2020 

Request for Meeting 3/4/2020 3/7/2020 

Notice of Intent to Take Possession of Right-of-Way 5/22/2020 5/26/2020 

Request for Approval to Take Possession of Necessary Right-of-Way 
and Temporary Easement 7/8/2020 7/8/2020 

Invitation to Attend Public Meeting 7/13/2020 7/14/2020 

Commission Meeting Date 8/17/2020 
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CASS COUNTY COMMISSION 

CHECKLIST — COMPLIANCE WITH N.D. CENT. CODE § 61-16.1-09(2) 

FARGO-MOORHEAD AREA DIVERSION PROJECT 

A. Subject Property Information: 

1. Landowner:  David F. Brakken 

2. Land Agent:  Patrick Roberts  

3. Parcel No.:  15-0000-12655-030 

4. OIN No.:  9174 

B. Verification: 

1. NDCC § 61-16.1-09(2)(b)(1)(a) requires the Cass County Joint Water Resource 

District (“CCJWRD”) to conduct 60 days of informal negotiations. 

• Did CCJWRD verify at least 60 days of informal negotiations with Landowner:  

_______ 

2. NDCC § 61-16.1-09(2)(b)(1)(b)[1] requires CCJWRD to send the landowner an 

appraisal and written offer for just compensation by certified mail or commercial 

delivery requiring a signed receipt or other evidence of constructive notice. 

• Did CCJWRD verify it sent Landowner an appraisal and written offer for just 

compensation:  _______ 

• Did CCJWRD verify service of the appraisal and offer by certified mail or 

commercial delivery, and that Landowner either signed for them or had 

constructive notice:  _______ 

3. NDCC § 61-16.1-09(2)(b)(1)(b)[2] requires CCJWRD to send Landowner a written 

request for a meeting by certified mail or commercial delivery requiring a signed 

receipt [if the parties have not come to an agreement within 15 days of Landowner’s 

receipt or notice of CCJWRD’s offer]. 

• Did CCJWRD verify it sent Landowner a written request for a meeting by certified 

mail or commercial delivery, and that Landowner either signed for the notice or 

had constructive notice:  _______ 

Page 2 of 32 08/17/2020



4. NDCC § 61-16.1-09(2)(b)(1)(b)[3] requires CCJWRD to send Landowner a written 

notice of intent to take possession of the right of way, by certified mail or commercial 

delivery requiring a signed receipt [if the parties have not come to an agreement within 

30 days of Landowner’s receipt or notice of CCJWRD’s invitation to a meeting].   

• Did CCJWRD verify it sent a written notice of intent to take possession of right 

away by certified mail or commercial delivery, and that Landowner either signed 

for the notice or had constructive notice:  _______ 

5. NDCC § 61-16.1-09(2)(b)(2) requires all written communications to Landowner to 

include contact information for responding to CCJWRD and a description of the 

required negotiation timeline.  

• Did CCJWRD verify that all written communications to Landowner included 

contact information for responding to CCJWRD and a description of the required 

negotiation timeline:  _______ 

6. NDCC § 61-16.1-09(2)(b)(3) prohibits a district from including or utilizing any 

reference to quick take eminent domain during negotiations.   

• Did CCJWRD verify it did not include or utilize any reference to quick take 

eminent domain during negotiations:  _______ 

If the Commission answers in the affirmative to the above questions, 

RECOMMENDED MOTION:   

• I move to authorize the Cass County Joint Water Resource District to utilize quick 

take eminent domain under Section 61-16-1.09(2) of the North Dakota Century 

Code to take an easement for a right of way, and temporary easement (if any), 

regarding the OIN described above in A.4.    
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August 10, 2020 
2020 

 

FM Area Diversion Project 
Property Negotiation Summary 

August 10, 2020 
 

Owner David Brakken 

Address 16868 44th Street SE Horace, Cass County, North Dakota 
Property Location Diversion Channel 

Property Type Single Family rural residence - owner occupied 
OIN OIN 9174 

Land Firm & Land Agent ProSource - Pat Roberts 
 

Property Need: Diversion Channel  

Valuation and Negotiation Summary: 
Appraisal Value / Date $379,000 / April 4, 2019 

1st Landowner 
Counteroffer 

$600,000 September 18, 2019 
67% increase over the appraised value 

2nd Landowner 
Counteroffer 

  $691,000 December 11, 2019  
            82% increase over the appraised value  

3rd Landowner 
Counteroffer  

   $780,000 April 8, 2020  
          106% increase over the appraised value  

Negotiation Notes 

• Initial meeting with the property owners and they revealed their disappointment with the 

appraisal. Patrick Roberts shared the idea of a counteroffer over 10% of appraised ($406,900) 

and provided insights about supporting information that would be required for a counteroffer 

that was significantly greater than the appraisal that was completed by the CCJWRD and that 

such  supporting information would need to be provided by the property owner. 

• Land agent was introduced to and spoke with attorney Jack Dwyer regarding this parcel 

and informed Mr. Dwyer that there is an opportunity to negotiate on the properties that 

he represents.   

• Land agent received an email from attorney Dwyer and within the email a counteroffer was 

presented on behalf of his client David for $600,000 for the acquisition of his 10-acre 

Farmstead including their residence and all outbuildings. The email included an opinion of 

value for the comparable properties used in the appraisal and additional information to 

consider. 

• Patrick Roberts provided a response to attorney Dwyer requesting additional 

documentation to further support the counteroffer that had been proposed. 

• Land agent received an email that David Brakken had hired a real estate agent to perform a 

market analysis to justify his request. 

• Land Agent received an email from attorney Dwyer with pdf attachments including a plan for 

the development of the property, which would subdivide the 10 acres into 5 lots and also 

provided an increased counteroffer of $691,000 based on this plan (an increase of 82%+). 
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August 10, 2020 
2020 

 

• Based on the type of documentation that was provided to support  the 

$691,000 counteroffer and the absence of substantiated comparables, I advised attorney 

Dwyer that it would be best to have a 2nd appraisal completed on the property, as the next 

step in the valuation/negotiation process. 

• Most recent counteroffer from the Attorney for David Brakken was $780,000, an increase of 

106% over appraised value. 
• Negotiations between the Property Owner & Land Agent/CCJWRD have stalled due to the 

difference in opinion of the further development potential of the 10-acre parcel, so a mutually 
agreeable valuation for the property has not been reached. 
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FM AREA DIVERSION
Map Date: 7/16/2020

OIN:  9174
DAVID F BRAKKEN

Parcel ID: 15-0000-12655-030
Cass County,  ND

0 90 18045
Feet

Any reliance upon this map is at user’s own risk.  AE2S does not warrant the map or its features are either spatially or temporally accurate or fit for a particular use.
Coordinate System: NAD 1983 StatePlane North Dakota South FIPS 3302 Feet  |  Produced by: hrecords - AE2S, Inc. |
C:\Data\Projects\GIS Projects\FM Area Diversion\Projects\Land Acquisition\Project Work Package\!Project Wide\Individual Property Maps - General Inquiry\IndividualLayout8x10v105.mxd

All parcel acreages and legal descriptions shown hereon are based on County GIS data. Final acreages and legal descriptions to be determined by boundary survey.
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OIN 9174 David Brakken - Contact Report 

Date Note

8/7/2019

Initial meeting with the property owners and they revealed their extreme  disappointment with the appraisal. Patrick 

Roberts shared the idea of a counteroffer and  provided information about supporting information that would be required 

for a counteroffer  that was significantly greater than the appraisal that was completed by the CCJWRD and that  such 

support information would need to be provided by the property owner.

9/11/2019

Land agent introduced to and spoke with attorney Jack Dwyer regarding this parcel.  Attorney Dwyer is representing David 

Brakken, Harvey Brakken and the Samuelson Trust.  In the course of that conversation I informed Mr. Dwyer that there is an 

opportunity to negotiate on the properties that he  represents.

9/18/2019

Land agent received an email from attorney Dwyer and within the email a  counteroffer was presented  on behalf of his 

client David for $600,000 for the acquisition of his  10 acre Farmstead including their residence and all outbuildings. The 

email included an opinion  of value for the comparable properties used in the appraisal and additional information to  

consider.

9/24/2019
Patrick Roberts provided a response to attorney Dwyer requesting  additional documentation to further support the 

counteroffer that had been proposed (counteroffer was 67%+ over the appraisal).

10/21/2019
Land agent received an email that David Brakken had hired a real estate agent  to perform a market analysis to justify his 

request.

11/20/2019
Land agent emailed attorney Dwyer to check on any progress for David  Brakken valuation documentation.

12/11/2019

Land Agent received an email from attorney Dwyer with pdf attachements  including a plan for the deveolopement of the 

property, which would subdivide the 10 acres into  5 lots and also provided an increased counteroffer of $691,000 based on 

this plan (an increase  of 82%+).

Land agent note: Subdividing of the parcel has not been acted on by the Land Agent.    Permitting will need to be checked 

on. The counteroffer did include some rough    estimates of costs that have been deducted from the gross estimated income 

that could   be generated from such a plan. Land Agent suggested, to support this higher     counteroffer, the Property Owner 

or his Legal Counsel would need to provide supporting information.

2/10/2020
Based on the type of documentation that was provided in support of the $691,000 counteroffer, I advised attorney Dwyer 

that it would be best to have a 2nd appraisal  completed on the property, as the next step in the valuation/negotiation 

process.

3/4/2020
Formal offer letter sent out to David and his attorney, Jack Dwyer. 

3/31/2020
Attorney Jack Dwyer introduces Attorney Lynn Mesteth from his office.  Lynn  will be handling the David Brakken file going 

forward.  

4/9/2020

Attorney Lynn Mesteth provides a letter to Patrick Roberts, Christopher McShane  and Sean Fredricks outlining their counter-

offer and providing a land development layout.  The  counter-offer provides some legal precendence and argument that is 

more directed to Sean and  Christopher. 

5/1/2020
Sent email reply to Attorney Mesteth advising I was in receipt of the email from the  9th and have reviewed it and will be 

presenting to the project team. 

5/14/2020
Presented write up and back up documentation to the board.  Was advised to  continue to negotiate. 

5/29/2020

Patrick advised attorney Mesteth that the board had received and reviewed the  documentation and the feedback was to 

continue to negotiate.  I asked if attorney Mesteth  would like to attend the next board meeting.  Invitation accepted.  

6/11/2020
Attorney Lynn Mesteth participated in board meeting call and shared information  to support counter-offer with the board. 

"EXHIBIT A"
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AFFIDAVITOFDANJACOBSONFORCASSCOUNTYCOMMISSION

STATEOFNORTHDAKOTA  )  
ss.  

COUNTYOFCASS  )  

1\] I, DanJacobson, doherebystateonoath:  

2\]   

3\] AsamemberoftheFMDiversionBoardofAuthority, theDistrictisresponsible

foracquiringtherightofwayinNorthDakotanecessarytoaccommodatetheFargo-Moorhead

4\] TheDistricthasconcludedacquisitionofcertainrightofwayinandtorealproperty

ownedbyDavidF. Brakken

5\] StateandfederalfundshavebeenmadeavailablefortheProject.  

6\] TherealpropertyownedbyLandownerwhereaRightofWaymustbeacquiredby

theDistrictfortheProjectislocatedinCassCounty, NorthDakota, morefullydescribedas

follows:  

RightofWay
OIN9174
ThatpartoftheNortheastQuarter (NE¼) ofSectionThirteen (13), Township
OneHundredThirty-eight (138) North, RangeFifty (50) WestoftheFifthPrincipal
Meridian, CassCounty, NorthDakotadescribedasfollows:   

CommencingatafoundironmonumentdesignatingtheNortheastcornerofsaid

lineofsaidNortheastQuarteradistanceof1,610.00feettothepointofbeginning

Westadistanceof720.00feettoapointontheNorthlineofsaidNortheastQuarter;  

distanceof605.00feettothepointofbeginning. The
above-describedtractcontains10.00acres.  

1 -  
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7\] TheDistricthasfulfilledtherequirednegotiationstepsinaccordancewith

subsection2ofsection61-16.1-09oftheNorthDakotaCenturyCode.  

8\] TheDistrictsentawrittenofferforjustcompensationtoLandownerbycertified

mail, alongwithanappraisalandpurchaseagreement, onFebruary11, 2020.  Acopyoftheoffer

withouttheappraisalthatwasincluded) isattachedasExhibit1.  

9\] OnMarch4, 2020, theDistrictsentLandownerawrittenrequestforameeting, by

certifiedmail; theDistrictandLandownerhavenotreachedanagreementregardingcompensation,  

Acopyofthe

writtenrequestforameetingwithLandownerisattachedasExhibit2.  

10\] TheDistrictandLandownerhavenotreachedanagreementregarding

ameeting.  

11\] OnMay22, 2020, theDistrictsentLandownerawrittennoticeofintenttotake

possessionoftheRightofWay, bycertifiedmail.  Acopyofthenoticeofintentisattachedas

Exhibit3.  

12\] TheDistricthasretainedlandagentswhoareindirectcontactwithLandowner.   

TheDistrictinstructedourlandagentsnottoreference, mention, orthreatenquicktakeeminent

domainduringnegotiations.  Thelandagentshaveverifiedtheyhavenotreferenced, mentioned,  

orthreatenedquicktakeeminentdomainduringthecourseofnegotiationswithLandownersince

August1, 2017.  

13\] Iverifytherehavebeennoreferences, mention, orthreatsofquicktakeeminent

domainbytheDistrictduringnegotiationssinceAugust1, 2017.  

2 -  
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