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Written Correspondence Timeline – Patsy Gust Living Trust Etal 
 

 

 

OIN 952 Sent Received 

Offer to Purchase 9/23/2019 9/27/2019 

Formal Negotiations and Written Offer of Just Compensation 1/10/2020 1/30/2020 

Request for Meeting 3/31/2020 4/1/2020 

Notice of Intent to Take Possession of Right-of-Way 5/22/2020 5/26/2020 

Request for Approval to Take Possession of Necessary Right-of-Way 
and Temporary Easement 7/8/2020 7/8/2020 

Invitation to Attend Public Meeting 7/13/2020 7/14/2020 

Commission Meeting Date 8/17/2020 
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CASS COUNTY COMMISSION 

CHECKLIST — COMPLIANCE WITH N.D. CENT. CODE § 61-16.1-09(2) 

FARGO-MOORHEAD AREA DIVERSION PROJECT 

A. Subject Property Information: 

1. Landowner:   Patsy G. Gust and David R. Gust, as Trustees under the Patsy G.        

Gust Living Trust dated September 19, 2013 

                       

2. Land Agent:   Ken Helvey 

3. Parcel No.:   59-0400-00010-000 

4. OIN No.:   952 

B. Verification: 

1. NDCC § 61-16.1-09(2)(b)(1)(a) requires the Cass County Joint Water Resource 

District (“CCJWRD”) to conduct 60 days of informal negotiations. 

• Did CCJWRD verify at least 60 days of informal negotiations with Landowner:  

_______ 

2. NDCC § 61-16.1-09(2)(b)(1)(b)[1] requires CCJWRD to send the landowner an 

appraisal and written offer for just compensation by certified mail or commercial 

delivery requiring a signed receipt or other evidence of constructive notice. 

• Did CCJWRD verify it sent Landowner an appraisal and written offer for just 

compensation:  _______ 

• Did CCJWRD verify service of the appraisal and offer by certified mail or 

commercial delivery, and that Landowner either signed for them or had 

constructive notice:  _______ 

3. NDCC § 61-16.1-09(2)(b)(1)(b)[2] requires CCJWRD to send Landowner a written 

request for a meeting by certified mail or commercial delivery requiring a signed 

receipt [if the parties have not come to an agreement within 15 days of Landowner’s 

receipt or notice of CCJWRD’s offer]. 

• Did CCJWRD verify it sent Landowner a written request for a meeting by certified 

mail or commercial delivery, and that Landowner either signed for the notice or 

had constructive notice:  _______ 
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4. NDCC § 61-16.1-09(2)(b)(1)(b)[3] requires CCJWRD to send Landowner a written 

notice of intent to take possession of the right of way, by certified mail or commercial 

delivery requiring a signed receipt [if the parties have not come to an agreement within 

30 days of Landowner’s receipt or notice of CCJWRD’s invitation to a meeting].   

• Did CCJWRD verify it sent a written notice of intent to take possession of right 

away by certified mail or commercial delivery, and that Landowner either signed 

for the notice or had constructive notice:  _______ 

5. NDCC § 61-16.1-09(2)(b)(2) requires all written communications to Landowner to 

include contact information for responding to CCJWRD and a description of the 

required negotiation timeline.  

• Did CCJWRD verify that all written communications to Landowner included 

contact information for responding to CCJWRD and a description of the required 

negotiation timeline:  _______ 

6. NDCC § 61-16.1-09(2)(b)(3) prohibits a district from including or utilizing any 

reference to quick take eminent domain during negotiations.   

• Did CCJWRD verify it did not include or utilize any reference to quick take 

eminent domain during negotiations:  _______ 

If the Commission answers in the affirmative to the above questions, 

RECOMMENDED MOTION:   

• I move to authorize the Cass County Joint Water Resource District to utilize quick 

take eminent domain under Section 61-16-1.09(2) of the North Dakota Century 

Code to take an easement for a right of way, and temporary easement (if any), 

regarding the OIN described above in A.4.    

 

 

 

 

 

Page 3 of 36 08/17/2020



FM Area Diversion Project 
Property Negotiation Summary 

August 1, 2020 

Owner Patsy G. Gust Living Trust, David and Patsy Gust, Trustees 

Mailing Address 3724 26th Street NW, Harwood, ND 58042 

Property Location Diversion Channel 

Property Type Agriculture 

OIN 952 

Land Agent Ken Helvey - SRF 

Landowner Representative None known 

Formal Process Possession intent letter received plus 30 – 6/25/20 

Property Need 

The Parcel is located within the Diversion Channel area associated with the Project. The Diversion 
Authority is required to obtain a portion of the channel for the Diversion Channel.  

Valuation and Negotiation Summary: 

Appraisal Value / Date $30,580 – May 15, 2019 
 67,954 SF land/site taking at $.40/SF – $27,182 
  22,651 SF TCE at $.03/5years - $3,398 

Counteroffer $1,000,000 back in 2017 (verbal) 

Negotiation Notes 

• SRF Land agent, Ken Helvey, has had contact with landowner regarding the offer to 
purchase multiple times. 

• Landowner was not happy with the appraisal. The property is used as a landing strip for 
owner’s crop-dusting business. Acquisition of the property would make the strip non-
functional  

• Negotiations have stalled due to the large difference in opinion when it comes to the 
value of the crop-dusting business. Land agents and CCJWRD have not been able to get 
landowner to budge from their 2017 counteroffer of $1,000,000. 
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FM AREA DIVERSION
Map Date: 4/2/2020

OIN:  952
PATSY G GUST LIVING TRUST ETAL

Parcel ID: 59-0400-00010-000
Cass County,  ND

0 440 880220
Feet

Any reliance upon this map is at user’s own risk.  AE2S does not warrant the map or its features are either spatially or temporally accurate or fit for a particular use.
Coordinate System: NAD 1983 StatePlane North Dakota South FIPS 3302 Feet  |
C:\Data\Projects\GIS Projects\FM Area Diversion\Projects\Land Acquisition\Project Work Package\!Project Wide\Individual Property Maps - General Inquiry\IndividualLayout8x10v105.mxd

Impacted Parcels
Project Limits
Temporary Construction Easement

! ! P3 Road Improvements

All parcel acreages and legal descriptions shown hereon are based on County GIS data. Final acreages and legal descriptions to be determined by boundary survey.
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Date Note

10/26/2016 Nicole spoke with David and he has no intentions of signing the ROE

10/31/2016 Nicole left message for David requesting that he contact her regarding the ROE. – David called Nicole back 

11/9/2016 Nicole called David and explained that she will be in the area this week on Friday 11 and asked if he would be available for a 

meeting

11/13/2016 Nicole called David’s phone but the mailbox was full so she couldn’t not leave a message.

11/14/2016 Nicole spoke with David and explained she called the night before. They talked about when they could meet

12/16/2016 Nicole spoke with David and set up an initial meeting for Monday December 19th 

12/19/2016 Nicole arrived at the Gust’s property to introduce herself and talk about the project

1/20/2017 Nicole called David and they talked about details on his runway strip

4/21/2017 Nicole called David and informed him that she mailed his offer package on April 21st and he should receive it Tuesday

4/28/2017 Nicole called David to confirm he has received the offer form the Diversion. Dave started to laugh and asked if it was a joke

5/19/2017 Nicole called David and gave him the information of an appraiser out of St. Cloud

6/2/2017 Nicole called David, he is in contact with an appraiser in South Dakota who is writing a rebuttal to the Diversion's

6/23/2017 Nicole called David and talked about him getting another appraisal 

7/5/2017 Nicole called David following up to see if he'd hired an attorney yet 

3/14/2019 In email to Mary Scherling David made it very clear he will no work with agents of the project. Commissioner Scherling 

offered to meet

5/31/2019 Ken talked with Dave about the process. Dave won't allow access, told not to call again 

9/23/2019 Appraisal and offer letter sent 

9/27/2019 Appraisal and offer letter received  

11/19/2019 Email sent advising of forthcoming offer

1/10/2020 Formal offer letter sent

1/20/2020 Formal offer letter received by all property owners

1/30/2020 Phone call asking to meet. Told not possible until they get back from vacation in February

3/31/2020 CCJWRD invite letter sent

4/1/2020 CCJWRD invite letter received

5/8/2020 Letter sent asking for meeting

5/22/2020 Possession intent letter sent 

5/26/2020 Possession intent letter received

5/26/2020 Received copy of an email where it was clear Gust would no longer work with SRF

OIN 952‐ Gust Contact Attempts
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AFFIDAVITOFDANJACOBSONFORCASSCOUNTYCOMMISSION

STATEOFNORTHDAKOTA  )  
ss. 

COUNTYOFCASS ) 

1\] I, DanJacobson, doherebystateonoath:  

2\] IserveasChairoftheCassCountyJointWaterResourceDistrict (“theDistrict”).  

3\] AsamemberoftheFMDiversionBoardofAuthority, theDistrictisresponsible

foracquiringtherightofwayinNorthDakotanecessarytoaccommodatetheFargo-Moorhead

AreaDiversionProject (the “Project”).  

4\] TheDistricthasconcludedacquisitionofaRightofWayEasementinandtoreal

propertyownedbyPatsyG. GustandDavidR. Gust, asTrusteesofthePatsyG. GustLivingTrust

datedSeptember19, 2013 (“Landowner”) isnecessaryfortheProject. 

5\] StateandfederalfundshavebeenmadeavailablefortheProject. 

6\] TherealpropertyownedbyLandownerwhereaRightofWayEasementmustbe

acquiredbytheDistrictfortheProjectislocatedinCassCounty, NorthDakota, morefully

describedasfollows:  

RightofWay
OIN952
ThatpartofLot1, Block1ofGustSubdivision, Section23, Township140North, Range
50Westofthe5thPrincipalMeridian, CassCounty, NorthDakota, furtherdescribedas
follows: 

CommencingattheNortheastCorneroftheNortheastQuarter (NE¼) ofSection23; thence
South01° 37' 40" EastontheeastlineofsaidNE¼adistanceof895.00feettothe
NortheastCornerofGustSubdivision; thenceSouth87° 33' 21" Westonthenorthlineof
saidGustSubdivisionadistanceof2143.88feettothePointofBeginning; thence
continuingSouth87°33'21" Westonsaidnorthlineadistanceof756.12feettothe
NorthwestCornerofsaidGustSubdivision; thenceSouth01° 37' 40" Westonthewest
lineofsaidGustSubdivisionadistanceof90.00feettothesouthlineofsaid
GustSubdivision.; thenceNorth87° 33' 21" EastonthesouthlineofsaidGustSubdivision
adistanceof755.58feet; thenceNorth01° 17' 14" Westadistanceof90.01feettothe
PointofBeginning.  

1-  
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Saidparcelcontains1.56acres, moreorless, andissubjecttoallprior easements,  
reservations, restrictions, andconveyancesofrecord. 

7\] TheDistricthasfulfilledtherequirednegotiationstepsinaccordancewith

subsection2ofsection61-16.1-09oftheNorthDakotaCenturyCode.  

8\] TheDistrictsentawrittenofferofjustcompensationtoLandownerbycertified

mail, alongwithanappraisalandpurchaseagreement, onJanuary10, 2020.  Additionally, on

January30, 2020, theDistrictsentthewrittenofferofjustcompensationtoLandowner, alongwith

anappraisalandpurchaseagreement, tobepersonallyserveduponLandownerbyChisLaid,  

processserver.  Acopyoftheoffers (withouttheappraisalthatwasincluded) areattachedas

Exhibit1.  

9\] OnMarch31, 2020, theDistrictsentLandownerawrittenrequestforameeting,  

bycertifiedmail; theDistrictandLandownerhavenotreachedanagreementregarding

compensation, andmorethanfifteendayshavepassedsinceLandowner’sreceiptoftheoffer.  A

copyofthewrittenrequestforameetingwiththelandownerisattachedasExhibit2.  

10\] TheDistrictandLandownerhavenotreachedanagreementregarding

compensation, andmorethanthirtydayshavepassedsinceLandowner’sreceiptoftherequestfor

ameeting.  

11\] OnMay22, 2020, theDistrictsentLandownerawrittennoticeofintenttotake

possessionoftheRightofWayEasement, bycertifiedmail.  Acopyofthenoticeofintentis

attachedasExhibit3.  

12\] TheDistricthasretainedlandagentswhoareindirectcontactwithLandowner.   

TheDistrictinstructedourlandagentsnottoreference, mention, orthreatenquicktakeeminent

domainduringnegotiations.  Thelandagentshaveverifiedtheyhavenotreferenced, mentioned,  

2-  
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