AMENDED ITEMS—MARCH 7, 2016

CONSENT AGENDA:
K. Contract approval
SUGGESTED MOTION:

Move to approve the following contract subject to state’s attorney approval, and
authorize the chairwoman to sign.

- Election Systems & Software (ES&S)—agreement for ballot stock and ballot
printing services for the 2016 elections.
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ELECTION SYSTEMS & SOFTWARE, LLC
ELECTION SERVICES AGREEMENT

This Agreement is made as of the date it is executed by the last of the parties named below (the
“Effective Date”),

BETWEEN: Election Systems & Software, LLC, a Delaware Limited Liability Company (“ES&S");

AND: Cass County, North Dakota (“Customer”)
RECITALS:
A Customer has agreed to purchase certain election-related services from ES&S for use in Cass County,

North Dakota (the “Jurisdiction”). The terms and conditions under which such services shall be provided
are set forth in the GENERAL TERMS attached hereto.

B. The following Exhibits are incorporated into, and constitute an integral part of, this Agreement (check all
that apply):

X__ Exhibit A (Summary of Services)

X___ Exhibit B (Ballot Printing Services)

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, each of the parties hereto:

. Agrees to the GENERAL TERMS and the terms and conditions set forth in each Exhibit.

. Agrees that at all times, this Agreement shall be governed by and construed in accordance with the laws
of the State of North Dakota.

. Represents and warrants to the other party that as of its signature date indicated below it has full power
and authority to enter into and perform this Agreement, and that the person signing below on its behalf
has been properly authorized to execute this Agreement.

. Acknowledges that it has read this Agreement, understands it and intends to be bound by it.
ELECTION SYSTEMS & SOFTWARE, LLC CASS COUNTY, NORTH DAKOTA

11208 John Galt Boulevard P.O. Box 2806 - 211 9" St. S.

Omaha, NE 68137 Fargo, ND 58108

Fax No.: (402) 970-1291 Fax No.: (701) 241-5728

Signature Signature

Name (Printed or Typed) Name (Printed or Typed)

Title Title

Date Date




ARTICLE |
GENERAL TERMS AND CONDITIONS

1. Consideration. The consideration to be paid by Customer to ES&S for the services
provided hereunder is set forth on the accompanying Exhibits.

2. Limitation of Liability. Neither party shall be liable for any indirect, incidental, punitive,
exemplary, special or consequential damages of any kind whatsoever arising out of or relating to this Agreement.
Neither party shall be liable for the other party’s negligent or willful misconduct. ES&S’ total liability to Customer
arising out of or relating to this Agreement shall not exceed the aggregate amount to be paid to ES&S hereunder.
Any action by Customer against ES&S must be commenced within one (1) year after the cause of action has
accrued. By entering into this Agreement, Customer agrees to accept responsibility for (a) the selection of the
services to achieve Customer’s intended results; and (b) user errors, voter errors or problems encountered by any
individual in voting that are not otherwise a result of the failure of ES&S to perform.

3. Taxes; Interest. Customer will provide ES&S with proof of its tax-exempt status. If Customer
does not provide such proof, it shall pay, or shall reimburse ES&S for, all sales and use, excise or other similar
taxes imposed on the transactions contemplated by this Agreement, but shall in no event be liable for taxes
imposed on or measured by ES&S’ income. If Customer disputes the applicability of any tax to be paid pursuant
to this Section 3, it shall pay the tax and may thereafter seek a refund. Any disputed or undisputed payment
which is past due to ES&S will bear interest at the rate of one and one-half percent per month (or such lesser
amount as may be permitted by applicable law) for each month or portion thereof during which it remains unpaid

4, Excusable Nonperformance. Except for obligations to make payments hereunder, if either
party is delayed or prevented from performing its obligations under this Agreement as a result of any cause
beyond its reasonable control, including acts of God, fire, riots, acts of war, terrorism or insurrection, labor
disputes, transportation delays, governmental regulations and utility or communication interruptions, the delay
shall be excused during the continuance of, and to the extent of, such cause, and the period of performance shall
be extended to the extent necessary to allow performance after the cause of delay has been removed. ES&S
agrees to work with Customer, at Customer's request, to develop mutually agreeable alternatives in order to
minimize the negative impact of any such delay.

5. Exclusive Service Provider. Customer hereby agrees to purchase the products and services
set forth on Exhibit B attached hereto from ES&S for the Term of this Agreement at the pricing set forth on each
applicable Exhibit.

6. Term; Termination. This Agreement shall be in effect for a one (1) year period beginning on the
Effective Date, covering all elections within the Jurisdiction beginning sixty (60) days after the Effective Date (the
“Term”). This Agreement may be terminated, in writing, at any time by either party if the other party breaches any
material provision hereof and does not cure such breach within thirty (30) days after it receives written notification
thereof from the non-breaching party.

7. Assignment. Except in the case of a sale, transfer or assignment of all or substantially all of the
assets of ES&S to a successor who has asserted its intent to continue the business of ES&S, neither party may
assign or transfer this Agreement or assign, subcontract or delegate any of its rights, duties or obligations
hereunder without the prior written consent of the other party hereto, such consent not to be unreasonably
withheld or conditioned, nor unduly delayed. ES&S may assign its right to receive payments under this
Agreement to such third party(ies) as ES&S may desire without the prior consent of Customer, provided that
ES&S provides written notice (including evidence of such assignment) to Customer thirty (30) days in advance of
any payment(s) so assigned..

8. Notice. Any notice or other communication required or permitted hereunder shall be in writing,
and will be deemed given when (a) delivered personally, (b) sent by confirmed email, (c) sent by confirmed fax,
(d) sent by commercial overnight courier (with written verification of receipt) or (e) sent by registered or certified
mail, return receipt requested, postage prepaid, when the return receipt is received. All communications shall be
sent to the attention of the persons listed on the signature page to this Agreement and at the addresses, email
address or fax numbers set forth on such signature page unless other names, addresses or fax numbers are
provided by either or both parties in accordance herewith.

9. Disputes.

a. Remedies for Past Due Payments. If any payment to ES&S is past due more than five
(5) days, ES&S may suspend performance under this Agreement until such amount is paid.




b. Dispute Resolution Process. Time is of the essence in resolving disputes. The
initiating party shall notify the responding party of any dispute, including all relevant information (e.g., the
nature of the dispute, dates, times, persons involved). The responding party shall respond to the
notification within five (5) business days. Thereafter, the parties shall use their good faith efforts to
resolve the dispute within a reasonable period of time. Notwithstanding anything in this Section 9 to the
contrary, either party may apply to any court having jurisdiction over the subject matter of the dispute for a
temporary restraining order, preliminary injunction, or other appropriate legal remedy at any time.

10. Entire Agreement.  This Agreement, including all exhibits hereto, shall be binding upon and
inure to the benefit of the parties and their respective representatives, successors and assigns. This Agreement,
including all Exhibits hereto, contains the entire agreement of the parties with respect to the subject matter hereof
and shall supersede and replace any and all other prior or contemporaneous discussions, negotiations,
agreements or understandings between the parties, whether written or oral, regarding the subject matter hereof.
Any provision of any purchase order, form or other agreement which conflicts with or is in addition to the
provisions of this Agreement shall be of no force or effect. In the event of any conflict between a provision
contained in an Exhibit to this Agreement and these General Terms, the provision contained in the Exhibit shall
control. No waiver, amendment or modification of any provision of this Agreement shall be effective unless in
writing and signed by the party against whom such waiver, amendment or modification is sought to be enforced.
No consent by either party to, or waiver of, a breach by either party shall constitute a consent to or waiver of any
other different or subsequent breach by either party. This Agreement shall be governed by and construed in
accordance with the laws of the State in which the Customer resides, without regard to its conflicts of laws
principles. The parties agree that venue for any dispute or cause of action arising out of or related to this
Agreement shall be in the state and federal courts of the United States located in the State in which the Customer
resides. ES&S is providing Equipment, Software and services to Customer as an independent contractor, and
shall not be deemed to be a “state actor” for purposes of 42 U.S.C. § 1983. ES&S may engage subcontractors to
provide certain of the Equipment, Software or services, but shall remain fully responsible for such performance.
The provisions of Sections 1-5, 7, 8 and this Section 10 shall survive the termination of this Agreement, to the

extent applicable.

11. Counterparts; Execution By Facsimile. This Agreement may be executed in two or more

counterparts, each of which shall be deemed an original, but which together shall constitute one and the same
instrument. The parties may execute this Agreement and exchange counterparts of the signature pages by means
of facsimile transmission, and the receipt of such executed counterparts by facsimile transmission shall be binding
on the parties. Following such exchange, the parties shall promptly exchange original versions of such signature

pages.

[END OF GENERAL TERMS]




EXHIBIT A

SUNMMARY OF SERVICES
Sale Summary:
Description Refer to
Ballot Printing Services Exhibit B

Terms & Conditions:

Note 1: Any applicable state and local taxes are not included, and are the responsibility of Customer.

Note 2: Invoicing and Payment Terms are as Follows:

Ballot Printing will be invoiced as Services are provided. 100% of invoice total due within 30
calendar days of invoice date.

Note 3: The Customer acknowledges and agrees that the pricing set forth herein for certain services is
based on information provided by the Customer (“Customer Data") and that such Customer Data is accurate
and complete. In the event the Customer requests any changes to the Customer Data (including but not
limited to, changes as a result of Customer errors, Customer requested modifications, court orders or other
changes not otherwise caused by ES&S) which requires additional services to be performed by ES&S, the
Customer shall be subject to additional fees for such services at ES&S’ then current rates.




EXHIBIT B
BALLOT PRINTING SERVICES

Description Price per
Ballot
14” and 17" Ballots:
Base ballot charge $0.26
Backside of ballot $0.00
Stub and / or numbering $0.03
Folding $0.02
Scoring $0.02
Packaging $0.01
Color requirements — defined as a color bar on the ballot. Other designs or $0.02
methods will be subject to a separate quote.

Prices are exclusive of freight, which will be billed separately.
19” ballots are quoted separately.

Note 1: Special requests, including watermarking, unique packaging requirements and expedited delivery
requirements are not included in the table above, and will be priced separately.

Note 2: The above pricing assumes the use of ES&S partner printers. The use of a Customer requested printer
may result in a change in the fees outlined above.

Note 3. Unexpected and material changes in costs such as paper may result in changes to the fees reflected
above.

[END OF EXHIBIT B]




